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COMMONWEALTH OF MASSACHUSETTS

. EASTERN COUNTIES, ss. ' SUPERIOR COURT
w

IN RE MASSACHUSETTS STATE
COURT ASBESTOS LITIGATION

MASSACHUSETTS ASBESTOS
CASES CONSOLIDATED
DOCKET

St St V™ v’ “ugrt

PRE-TRIAL ORDER NO. 4

As a result of conferences with counsel, and
after hearing, the Court concludes that it would serve
the interests of justice to enter this further
Pre-Trial Order which supersedes the following: (1)}
Pre-Trial Order No. 1, dated January 20, 1982; (2)
PrefTrial Order No. 2, dated March 22, 1982; and (3)
Pre-Trial Order No. 3, dated June 7, 1983.

I. PRESENT CASES

Except as otherwise directed by the Court, this
Order will be applicable to all cases, including those
pending and any future cases, élleging personal
injury, illness, disease, death or loss of consortium
purpertedly arising out of exposure to asbestos or
\ products containing asbestos that are commenced in
suffolk, Norfolk, Middlesex, Essex, Plymouth, Bristel,
Barnstable or Worcester cqunties {hereinafter called

the "Eastern Counties").
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iN THE OFHICE OF|JHE

CLERK OF YHE CQYRTS

FOR THE COUNYY OF MIBRESEX !

MAR1 3 9B5 :
(oo okl | -1-

culbe




. 02/21/85

II. FUTURE CASES

In the event further cases are filed concerning
similar factual bases and allegations, this Order will
apply to all such after-filed cases, except as
otherwise directed by the Court, or upoﬁ Moticn, for
good cause shown, by the party seeking to have this
Order declared inapplicable.

Upon receipt of a complaint from an attorney
representing a plaintiff, which attorney is not listed
on the Asbestos Certificate of Service attached hereto
as Exhibkit A (which Certificate of Service is to be
amended from time-to-time as necessary), Defendants'’
Liaison Counsel shall send a copy of this Order to
said new plaintiff's counsel.

II1I. APPOINIMENT OF SUPERVISING JUDGE AND
CONSOLIDATION OF CASES

A. The Honorable William C. 0'Neil, Jr. (the
"Supervising Judge") has been appointed to supervise
all pre-trial proceedings, to rule on all contested
motions, and to hear and to determine all questions of
law arising prior to trial in all cases governed by
this Order,

B. All cases goﬁerned bylthis Ordér, whethef
already pending or hereafter commenced, éhall, except
as otherwisge herein provided, be subjecf to the

jurisdictional and venue provisions of the applicable

General Laws and Massachusetts Rules of Civil
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Procedure, All such cases, having been properly
commenced are hereby consolidated for pre-trial
purposes only, within the Superior Court Department of
Middlesex County, in East Cambridge, and the Clerk of
the Court shall ﬁaintain both an individual docket for
each case, as well as a consolidated docket for all

such cases which shall be entitled Massachusetts

Asbestos Cases, Consolidated Docket. The question of

consclidation or transfer of soﬁé or all cases for
trial is reserved.
C. The followiﬁé classifications are hereby
created to govern these.cases:
MCD #1~ Shipyﬁrd cases;
MCD #2- Indoor worksite exposure cases,
including plant workers and Boston

Edison employees;

MCD #3- All other worksite exposure cases
including construction site cases;

MCD:#4- Non-worksite exposure cases,

D. All motions assented-to by all necessary
parties shall be recorded on the docket as "Allowed by
the Court", without thé necessity of hearing and. |
signature by the Court. The "opposition procedure"
ordered by a Standiné Order of the Superior Court is

hereby ordered abrogated for cases covered by this

Pre-Trial Order.
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E. Court files on cases governed by this Order
- and all complaints filed hereafter which contain
allegations as covered by Section I shall be forwarded
by the Clerk of Court of the county where filed to the
clerk's office, Superior Court of Middlesex Cbunty in
East Cambridge, where the pleadings and papers on the
cases will be maintained during the pre~trial stages.
All pleadings and other papers filed-subsequent.to the
Complaint shall be filed with the Clerk of Middlesex
Superior Court.

F. All discovery reqguests and responses and
other papers in the Consolidated Docket shall be
considered applicable to all cases and part of each
individual case file and docket; Any pleading,
discovery request and response or other paper filed on
behalf of any party in anlasbestos case shall be filed
and docketed in.the individual file of the case unless
the party signifies thereon, with the words

Massachusetts Asbestosg Cases, Consolidated Docket,

that the document shduld be filed and docketed in the
Consolidated Docket, in which event, the clerk shall
file and docket the document in the Consolidated
Docket.

In the event that any pleading, discovery request
and response or cher-paper ig filed in an asbestos -

case by a party without the Consolidated Docket

B ,q__:w-r—;-k ]
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. designation, and another party to the action believes
that the document should be included in the
Consolidated Docket, such other party may, by an
appropriate written reguest forwarded to the clerk's
office within ten (10) days of receipt of the document
in gquestion, request that the document be included in
the Consolidated Docket, and it shall be so included.

G. When a case has been called for’trial, each
plaintiff in each such case shali, within sixty (60)
days 6f receipt of the written notice, file and serve
upon all counsel of record in each such case a
document designating which portion of the file and
docket of the Consolidated Docket he or she wishes to
have included with the papers aﬁd docket of the
individual file.

Any other party to the action wishing to include
additional portions of the file and docket of the
Consolidated Docket shall file and serve in like
manner a written statement, setting forth such
additional desigﬁatioﬁ;'witﬁin'thifﬁy (30) days of
receipt of the'plaintiff]s desiénation.;

H. If, at the time,action by the,Supervising
Judge is regquested by any party upon aqf pre-trial
matter, the Supervising Judge is sitting in a county

other than Middlesex County, it shall be the

responsibility of counsel requesting such action to
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furnish copies of all relevant documents on file to
the Supervising Judge at least seven (7) days prior to
the date requested for hearing. It shall also be the
responsibility of counsel who requests or marks up a
motion to send any order of the Supervising Judge to
the clerk's office in Middlesex County, East
Cambridge, for appropriate filing.

IV, LIAISON COUNSEL

Appointment of Liaison Counsel to act on behalf
of all plaintiffs' and defendants' counsel, after
apprﬁpriate consultation where necessary, will
facilitate communications among the Court ahd counsel,
minimize duplication of effort, coordinate joint
positions, and provide for the efficient progress and
control of this litigation.

Liaison Counsel shall perform the following
duties and have the following powers:

(1) To receive on behalf of and distribute
promptly to counsel notices and other
documents from the Court;

{(2) To act as spokesmén at pré-tfial or
pre-hearing conferences subject to the right

of each party to present individual or
divergent positions where necessary;

(3) To call meetings of counsel for the purpose
of agreeing upon responses to questions and
suggestions of the Court, and for the
purpose of initiating proposals, sugges-

~ tions, proposed order, proposed schedules,
joint briefs and joint schedules, and also
for the purposes of initiating or opposing

3
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other pre-trial proceedings when
appropriate;

{(4) To perform such other functions as may be
expressly authorized by further Order of the
Court,

In order to facilitate communications with the
Court and with counsel for the plaintiffs, to minimize
duplication of effort, to coordinate joint positions
and to provide for the efficiént.progress of the
litigations, defendants, ﬁnder the leadership of
Liaison Counsel and the defendants' Steering Com-
mittee, have met and conferred on a.regular basis and
will continue to do so. Each member of the Defense
Group, and its counsel have acknowledged and agreed
that these efforts are privileged and confidential,
and the substance of any discussiohs, meetingé,
writings exchanged or other forms of joint-defehse
effort is not to be revealed to anyone. All such
efforts made by plaintiffs are similarly privilegeqd
and confidential apd are not to be revealed to anyoné.

A. Manufacturing Distributing Defendants'
Liaison Counsel

1. The Court hereby continues its.
appointment of Lawrence G. Cetrulo, Esquire, Burns &
Levinson, 50 Milk Street, Boston, Massachusetts 02109,

(617) 451-3300, as Liaison Counsel in M.C.D. 1,2,3 and

4 for the'manufacturing and distributing defendants
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("defendants"), which is defined as all direct
defendants, not otherwise expressly excluded by order
of the Court, which are alleged to have mined,
processed, manufactured, designed, tested, fashioned,
packaged, distributed, delivered or sold various
asbestos products or asbestos containing products and
materials. Manufacturing and distributing defendants
shall not include shipyard owner, labor unions, or the
United States of America. _

2. Defendants' Liaison Counéel is to be
paid in advance, in response to periodic invoices
submitted by him at least quarterly, which invoices
are to be based upon his best estimates of the funds
needed to defray the cost of Liaison Counsel éervices
for the next succeeding period. Liaison Counsel shall
also submit a detailed stétement of the services
rendered and diébursements made by him during the
preceding period, along with a'statement of the
balance remaining from the payments received. Liaison
Counsel shall app?rtioﬁ the.billiné attributable to
the litigation in this Court on a b:o rata basis, as
hereinafter provided, and each "defense interest", as
hereinafter defined, shall be liable fo: its
proportional share.

3. Each'validly joined defendant over

which this Court possesses jurisdiction shall
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constitute a single "defense interest” for the
purposes of allocating the expenses of Defendants'
Liaison Counsel in accordance with the terms of this
Order; except that certain individually named
defendants which are integrally rélated to one
another =« by wvirtue of being predecessors and
successors in interest, parent and subsidiary, sister
corperations, or:other similar relationships -~ shall
be treated as single "defense interestsf" and are to
be charged only a single share oflthe costs and
expenses attributable to Liaison Counsel activities.
fhese distinctions, shall be maintained.in allocating
proportional shares among the "defense interests."
4, Each defense interest which is named as
a party in more than 20% of the total number of cases
" partially consolidated under this Order shall pay a
full share. Any defense interest which is a party to
between 20% and 5% of the total number of cases
partially consolidated undgr this Order shall pay a
1l/4 share, and any defense interest which is a party'
to less‘than_B%.oé.the cases shall pay only a 1/8
share. If any defense interést is a party to less
than 1% of the cases, it shall pay only a 1/10 share.
5. Liaison Counsel shéii inform each

defendant twenty (20) days prior to a billing date

that it will be included as a defense interest in the
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billing and shall specify the proportionate share each
defense interest shall bear. It shall then be the
responsibility of any objecting defense interest to
demonstrate to Liaison Counsel that it is entitled to
pay less than the share allocated to it. Any
unresolved objections must be submitted to the Court
in accordance with paragraph "&", infra.

6. Liaison Counsel invoices shall be due
and payable when submitted. Interest, at the judgment
rate, shall accrue, retroactive to 30 days of
shbmission, on all inveices remaining unpaid 60 days
after submission. All objections to the amount of any
invoice or to Liaison Counsel's statement of services
rendered and disbursements made shall be waived,
unless made to the Court within 30 days of the date of
their submission. |

7. if additional defendants are joined, or
rejoined to the litigation, Liaison Counsel shall
promptly submit té themjinvoiceé reflecting their
éppropriate share of anticipated Liaison Counsel
services, and, where a particular benefit is received
from past Liaison Counsel services such.additional
péyment deeméd appropriate by thé existing defendants,
Any such payment shall be made to tiaison Counsel and

shall be utilized to reduce the shares to be charged

-10=
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to existing defendants in the next succeeding billing
peried,

8. Individual defense interests, as
defined in paragraph "3" hereinabove, not their
counsel, are responsible for payment to Liaison
Counsel; although defendants may pay through their
individual counsel,

9. The appréval of a settlement or entry
of judgment in any of these related civil actions will
not operate to dischargé unpaid Liaison Counsel
invoices.

B.  Plaintiffs' Liaison Counsel

Edward T. Dangel, III, Esquire of Dangel and
Sherry, P.C., Suite 1000, 265 Franklin Street, Boston,
MA is hefeby appointed as Liaison Counsel_for all
plaintiffs' counsel in M.C.D. 1,2,3 and 4. A Dis-
covery Committeé consisfiﬁé of Edward T. Déngel, I11,
Esquire, and Albkert P. Zabin, Esquire, as members are
appointed td supervise énd_conducﬁggeneraliy-
applicable disco#ery.- Payment of Liaison Counsel for
services and monies disbursed shall be by submission
of bills to other counsel for plaintiffs;

V. PLEADINGS
A. New actions shall be commenced and service

accomplished in the usual manner prescribed by the

Massachusetts Rules of Civil Procedﬁre and the laws of
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the Commonwealth of Massachusetts. All complaints,
whether presently pending or hereafter filed, shall
join only c¢laims related by survivorship, loss of
consortium or society, claims of secondary exposure
(e.g., claims of family members of a primary plain-
tiff, where it is alleged that injury was caused by
asbestos carried into the home on the clothing of the
primary plaintiff) or claims upon which good cause for
joinder can be shown (e.qg., claims of unéelated
plaintiffs which contain essentlally identical
allegations as to exposure site, duratlon and dates of
exposure, and pathological result).

All presently pending compléints which jeoin
plaintiffs or claims contfary to this standard shall
be severed and filed as separate amended complaln?s,
without the requlrement that additional filing fees be
paid or additional service of process be made where
filing fees have been paid and service of process has
already been accomplished in accordance with the
Massachusetts Ruies of Civil Procedure. The model
complaint procedure set'forth in subparagraph (F)
below may be used for the purpose of sevéring
plaintiffs' claims in presently. filed complaints.

Except as 6therwise provided by the Massachusetts
Rules of Civil Procedure, proof of service of ail

pléadings and other papers required to be served shall

~12-
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be sufficient if it contains a written statement of
counsel that service was made on Liaison Counsel and
on all parties to this action in accordance with the
list of counsel then on file with the clerk.

B. At the time a new action is commenced,
plaintiff's counsel shall file the items listed in
subsections (b) through (d) below with the Complaint
and shall serve upon Defend&nts' Liaiscon Counsel the
fellowing: | .

(a) A copy of the'Complaint;.

(b) A list of names and addresses of all
treating physicians, diﬁgnosing physicians and any
other medical personnel by whom the plaintiff or the
plaintiff's decedent has been seen in connection with
an alleged asbestos-related disease; the names and
addresses of any hospitals, clinics or other
facilities at which the plaintiff or the plaintiff's
decedent has been a patient in connection with an
alleged asbestos;reléted:disease; and the name and
address of each physician'by whom, and each hospital
at which, the plaintiff or the plaintiff'’s decedent
was treated, diagnosed or seen in connecfion with an
alleged asbestos-related disease;

(c) A list of the jobsites or locations at

which plaintiff alleges he was exposed to asbestos~

13-
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(d) A duly executed authorization Form
SSA-L137 (6-80) [Department of Health and Human
Sexvices, Social Security Administration] running to
the Defendants' Liaison Counsel or to his designee,
enabling the defendants to obtain detailed earnings
informétion regarding the plaintiff.

(e) As an alternative to paragraph (d)
above, the plaintiff may supply the Social Security
reéords directly to defendants' counsel.

With regard to all previously-=filed caseé, the
plaintiffs shall provide the authoriéations described
in paragraph (b) within thirty (30) days of the entry
of Pre-Trial Order No. 4, and wiilrsuppiy the in-
formation specified in paragraphs (c¢) and {(d) within
sixty (60) days of the entry of Pre-Trial Nrder No. 4.

If any ﬁlaintiff desires to amend a complaint to
add.a defendant, the information sét forth in para-
graphs (b) through (d) (as to those defendants who are
sought to be aéded) must be filed within thirty (30)
days of the filing of the Motion to Amend the |
Complaint, and in no event may such Motion be heard
prior to the filing of said-information.-

C. The complaints should contain, to the
maximum extent possible, and counsel are encouraged to
plead, standard allegations which ;fe generaliy

applicable to all claims of a similar nature, and

-14-
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shall contain separate claims on behalf of each
individual claimant. A good faith effort shall be
made to set forth in all complaints dates and
locations of exposure, the date of manifestation of
alleged injuries and plaintiffs' employer(s) on the
date(s) of exposure..

D. Each defendant hay, within sixty (60) days
after service or suéh other time as may be agreed to
between plaintiff and defendaht, serve an
Acknowledgement of Service in the form attached to
this Order. 'Upon the filing of éuéh Acknqwledgements.
of Service, the defendant will be.deemed to have
denied all material allegations contained in the
plaintiff's cdmplaint-aﬁd to have raiséd each of the
affirmative defenses contained in that defendant's
standard set. The filing_ﬁfffhe Acknoﬁledgemeht of
Service shall not constitute a waiver of defendant's
right to cha;;enge any'défect in process or.service of
pfocess and by %iling said Acknowledgement of Service
the defendant shall be deemed to have fulfilled the
requirements of Massachusetts Rules of Civil
Procedure, Rule 12. | |

Defendants are encouraqéd to file a standard set
of affirmative defenses in the.consolidated docket,

Nothing herein shall preclude defeﬁdants from

filing individual answers, if they so choose,

~l1B=
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Bowever, filing such individual answers is not
encouraged. In light of the delays that frequently
occur between service of process and the receipt of
complaints by Maésachusetts defense counsel,
plaintiffs' counsel shall grant liberal extensions of
time to file the Acknowledgement of Service or answer,

E. Plaintiffs may, without leave of the Court,
amend complaints to add claims based on survivorship,
loss of consortiuﬁ or soéiety,_or secondary exposure,
to sever claims vwhich do not meet the standards for
joinder of Paragraph V(A), or to join other claims
where the parties agree that good cause for joinder
exists.

Plaintiffs may add or delete defendants from
their Complaints without leave of Court within 60 days
of the entry of Pre-Trial Order No. 4. Thereafter,
all amendments to join defendants may be made only
with leave of Court and pursuant to all applicable
Massachusetts Rules of Civil Procedure.-

Service of any amendmentslby mail on
Massachusetts counsel for a defendant shall be
considered service on that defendant, exéept if the
amendment provides for' the addition of parties
defendant to a case or cases, in which eveht the

requirements of Massachusetts Rules of Civil Procedure

4 and 15 shall apply. Such amendments shall
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incorporate by reference the allegations of the
complaint on file where appropriate.

When a complaint_is'amended so as to add new
plaintiffs or new defendants, all previously named
defendants shall be deemed to have answered as set
forth in paragraﬁh.D. Other amendments te the
pleadings shall be pursuant to Federal Rule of Civil
Procedure 15. A defendant which has previously
answered as set forth in the p;ecéding paragfaph is
not required to file any further responsive pleading
to any amendedIC6mplaint.

In the event that anf'plaintiff's claim is
severed from a complaint, the resulting amended
complaints shall relate back to the date of the filing
of the original complaint as to such claim. All other
issues concefning the relation back of amendments will
be controlled by the governing law.

F. In lieu of filing separate c¢ross-claims,
defendants may adopt in whole or in pa;t.the Model
~ Cross~Claim of defendants anne#ed:hereto by s0 in-
dicating in the second paragraph of their Acknowledge-
ment of Service in accordance with the fbrm attached.
Unless otherwise stated, such cross-claims shall be
deemed to be stated against all defendants ah&
after~joined defendants. Defendants which choose not

to raise cross-claims shall so indicate in their

w]l -
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Acknowledgement of Service in accordance with the form
attached.

All defendants will be deemed to have denied all
material allegations raised in any cross-claim filed
and to have incorporated any standard set of defenses
te ¢cross-claim that they may file. Defendants shall
not file individual answers to cross~claims. Nothing
herein shall preclude a defendant from filing cross-
claims against other defehdants that stéte ¢laims not
made in the Model Cross-Claims of defendants.

For purposes of this section "defendant" shail
refer only to the manufacturing and distributing _
defendants and not to such third parties as the United
States, Bethlehem Steel Corporatibn; General Dynamics -
Corporation or a union or union officials.

G. I1f any defendant desires to implead a third
‘party in a particular case, it may do so without leave
of Court within:

{1) .three moﬁfhs after service by Plain-
tiff's Answers to Defendants' First Set
of Interrogatories; or

(2) twelve months after the date of service

' ¢f the complaint on the particular
defendant,
whichever date is latest. Any impleader after those
dates shall.be pursuant to Massachusetts Rules of.

Civil Procedure, Rule 14. Copies of all third-party

pleadings shall be served on all counsel of record.

-18-
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When serving the third—party pleadings on a newly
impleaded party, a copy of this Order shall be at-
tached and attention drawn to it.

H. All pleadings in this litigation made after
this date may be filed originally in standard formats
in the consclidated docket. Thereafter, with respect
to both pending and after-filed cases, any party may
file as a pléading’a single document refgrencinq its
applicable standard pleading and setting forfh for
incorporation therein any new allegation or defense
peculiar to that individual case. _

I, Plaintiffs shall dismiss any éarticular
defendént against whom they d¢ not intend to offer
evidence at the trial tehding to establish the
defendant's liability at least thirty (30) days before
the scheduled trial. The dismissal of any defendant
pursuant to this paragraph shall not form the basis of
a violation-under Massachusetts Rules of Civil
Procedure, Rulé 1l. Furthermore, if ﬁlaintiffs do not
voluntarily dismiss pursuant to this paragraph, the
failure to so dismiss pursuant to this paragraph will
not be used to form a basis for determination that a
violation of Massachusetts Rules of Civil Procedure,

Rule 11 exists.

‘ =19=-
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C V1. INTERROGATORIES

A. Interrogatories to Plaintiffs

1. The regquirements of Rule 33 of the

Massachusetts Rules of Civil Procedure limiting

interrogatories to thirty (30) shall nqt apply to the
cases covered by this Order.

Counsel for the defendants have previously filed

~a first standard set of interrogatories. In addition,
they have filed a second standard set of interroga-
tories. Objections to these sets of interrogatories
will be filed by the plaintiffs by  April 5, 1985 and
will be heard by me in Middlesex County as soon
thereafter as can be conveniently scheduled by the
Court._ _

After a hearing is held upon the plaintiffs'
ocbjections, 1 will attach my Rulings on the said
cbjections to alcopy of defendants' standard sets of
interrogatorieéi _

| Thereafter, Defendantg' Liaison éounsel is
ordered to file forthwith one conédlidated standard
set of interrogatories:purging those interrcgatories
which plaintiffs are not requirad to ansver as a
result of my Rulings.

Plaintiffs are ordered to anéwgr directly and
completely the remaining interrogaforieg. Any objec-

tions by counsel to my Rulings must be filed in

“20=
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writing 14 days from the date of entry of said
Rulings. | |
Notwithstanding that the two previously filed
standard sets of interrogatories request information
concerning the individual plaintiff's witnesses, the
defendants may file a further standard set of in-
terrogatories to elicit discoverable information
concerning the plaintiffs' expert witnesses, pursuant
to Massachusetts Rules of Civil Procedure 26 and 33.
Finally, by June 1, 1985 the defendants may file
hon-repetitive trial iﬁterrogatdries limited to sixty
(60) in number, including subparts( which are to be
answered no later than.thirty (30) days before trial.
2. General answers to defendants' con-
scolidated standard set of interrcgatories shall be
filed in the consolidated docket no later than sixty
days from the date of entry of my Ruliﬁgs and Orders
on plaintiffs' objections to defendants' interroga-
tories. 1In so far as the interrogatories require
answers to particular cases.only;-the answers shall 5e
filed each month after this Ordef is entered, 10 cases
at a time on a first filed basis. In answering
interrogatories relating to partiéular cases, Cross-
referencing to general answers filed in the con-

solidated docket is encouraged.

2l
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3. After the consclidated standard set of
interrogatories refer;ed to above .are answered, any
defendant may file supplemental, non-repetitive in-
terrogatories which are relevant to the defendant's
preparation of its defense in any case, as it deems
appropriate. Defense counsel are admonished to
exercise the utmost good faith in determining the
necessity for such further interrogatories, and to
grant plaintiffé' counsel liberal extensions of time
to answer supplemental interrogatories.

4. As filed, the defendants’' consolidated
standard set of interrogatories will be deemed to
apply to all pending and after-filed cases, wifhout
the necessity of further filing and service of such
interrogatories in individual cases. Hdwever, in the
case of a new plaintiff not represented by an attorney
who has previously appeared for socme other plaintiff,
Defendants' Liaison Counsel will serve a copy of the
interrogatéries on  such counsel,

Interrogatory answers in after-filed cases shall
be due one hundred twenty (120) days after filing of
the complaints, or the receipt of the interrogatories
from Defendants' Liaison Counsel, subject to further
agreement between Defendants' Liaison Couhsel and the
particular plaintiff's counsel on a reasonable

schedule for the filihg of such answvers.
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.- B. Interrogatories to Defendants

. 1. The requirements of.Rule 33 of the
Magsachusetts Rules of Civil Procedure limiting
interrogatories to thirty (30) shall not apply to the
cases covered by this Order.
. Counsel for the plaintiffs have pfeviously filed

a first standard set of interrogatories. In addition,
they have filed a second standard set of interroga-
_tories. Objections to these sefs Qf interrogatories
will be filed by the defendants by .April 5, 1985 and
will be heard by me in Middiesex County.§s soén
thereafter as can be conveniently scheduléd by the
Court. |

After a hearing is held upon the defendants'
cbjections, I will attach my Rulings on the said
objections to a copy of plaintiff's standard sets of
inﬁerrogatoriea; .f

Théreafter Pléintiffs' Liaisoﬁ Counsel is ordered
to file forthwith one consoiid@tgd standard set of
interrogatories'purgihg fhose intérrogatories which
defendantsg are not required to answer as a result of
my Rulings.

Defendants are ordered to answer directly and

completely the remaining interrogatories. Any ob-

jectiona by counsel to my Rulings must be filed in
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writing 14 days from the date of entry of said
Rulings.

The consolidated standard set of interrogatories
and defendants' answers thereto and all previously
filed answers to plaintiff's standard sets of in-
terrogatories shall apply to all pending ﬁnd after-
filed cases. In the event that a defendant, not
previously named in these actions, is named by a
plaintiff, that plaintiff's counsel will so inform
Plaintiffs' Liaison Counsel who will serve a set of
the standard interrogatories on such defendant.

In addition, by June 1, 1985, the plaintiffs file
non-repetitive trial interrogatories limited to sixty
{60) in number including subparts which are to.be
answered no later than thirty (30) days before trial.

| 2. General answers to plaintiffs' consoli-
dated standard set of interrogatories shall be filed
in the consolidated docket no later than sixty (60)
days-from the date of eﬁtry of my Rulings and Orders
on defendants' objections to plaintiffs' interroga-
tories. %nsofar as the interrogatories require
answers relevant to particular cases only, the answers
shall be filed each moﬁth after this Order is entered,
10 cases at a time én-a first filed basis. In ans-

wering interrogatories relating to particular cases,

24~
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: - cross-referencing to general answers filed in the con-
solidated docket is encouraged.

3. After the consolidated standard set of
interrogatories referred to above are answered,
plaintiffs' counsel may serve upon any defendant
supplemental, non~repetitive interrogatories which are
relevant to plaintiff's preparation of cases for trial
in any casa, as they deem appropriate. Plaintiffs'
counsel are admonished to exercise the utmost goed
faith in determining the necessity for such further
interrogatories, and to grant defendants' counsel
liberal extensions pf time to answer any éupplemental
interrogatories.

VII. DOCUMENT REQUESTS |

A. General Guidelines

1. Except as provided herein, the pro-
visions of Maéséchusétts Rules.of'Civil Procedure 34
and 30(b)(5) will éoverh all fequests for documents.
The requesting party shaii_spgcify-a'reasonable time,
place, and manner for méking.the inspection.

2. If objection is made fo a reguest based
on burdensomeness, the objecting party is encouraged
to describe.the burden with reasonable particularity
including the lscation and natufé of thé'documents and
all other relevant information. If an objection is

based on privilege, the objecting party is encouraged
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to identify the privilege claimed and the basis upon
which the claim is founded, and provide a reasonably
particular description of the nature of each group or
documents., The objection, if directed to the time,
place and manner of inspection, shall state a counter-
proposal for such matters.

3. Counsel aré directed to exercise the

" utmost good faith in making requests for production

and in responding to requests.
4, Objections based updn excessive burden
must be briefed as to:

a. Nature of the burden, with a
description;

b. Actions taken by a party to
determine the extent and nature of
the burden;

c. Location of the records;

d. Suggestions for alternate meané of
production, and suggestions as to
conditions as to alternate means
of production.

5. Any objection based upon privilege must
be briefed as to the detailed reasons that a claim of
privilege exists.

B. Defendants' Requests for Documents

1. Counsel for the defendants are directed
to consult among themselves and develop standard
documents requests for the plaintiffs. Once filed,

the defendants' standard requests will be deemed to

=26=
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apply to all pending and.after-filed cases, without
the necessity of further filing and service of the re-
quests in individual cases, except that Defendants'
Liaison Counsel shall serve a set of the standard
document requests upon a plaintiff's counsel who has
not previously appeared on behalf of some other
plaintiff. Responses to the defendants"standard.
document in after-filed cases shall be due sixty (60)
days after the filing of the complaints, subject to
further agreement between Defendants' Liaison Counsel
and the particular plaintiff's coﬁnsel on a reasonable
schedule for the filing of responses.

Responses to any other document requests for
the defendants shall be pursuant to Massachusetts
Rules of Civil Procedure 34, subject to agreement
between counsel on.reasonable extensions. |

2. Each plaintiff shall produce documents
within sixty (60) déys after a document response is
filed, subject to agreement beﬁween Defendants'
Liaison Counsel and the particular plaintiff's
counsel on a reaébnable schedule for production. Each
plaintiff shall sexrve one set of the requested docu-
ments on Defendants' Liaison Counsel, who will permit
other defendants' counsel tolinspect and copy such
documents as they desire. If any of the requested

documents (to which the ﬁlaintiffs do not reasonably

-2
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. object) are not in plaintiffs' possession, custody or
control, the plaintiffs shall obtain and provide
defendants with such documenté or, at their option,
with the necessary authorization to obtain such
records from other persons.

3. After the plaintiffs have responded to
the defendants' request for production of documents,
counsel for the defendants may serve upon plaintiffs
.supplemental requests for production.

4, In re;ponding to defendants' document
requests, the plaintiffs shall identify which of
defendants' requests the documents produced are
intended to satisfy.

5. The plaintiffs shall state whether
their search for the requested documents is compléte.
If the search is incomplete, the plaintiffs will
pfoduce any additional documents as soon as they are
located, but in no event later than ninety (QO) days
before trial. |

6. If a plaintiff'fails to respond to a
reguest foF production by prpviding the requested
documents the provisions of Massachusetts Rulés of
Civil Procedure 37(a)t4)'shall appiy.

C. Plaintiffs’' Requests for Documents

1.  Counsel for the plaintiffs are directed

toe consult among themselves and develop comprehensive




L

02/21/85

standard documents requests for the defendants pur-
suant to the Massachusetts Rules of Civil Procedure,
Rule 34, taking due care to avoid duplicative re-~
quests. Responses to the plaintiffs' comprehensive
standard document requests shall be due sixty (60)
days after the filing of the requests, subject to
further agreement between Plaintiffs’ Liaison Counsel
and the particular defendant's counsel dn_a reasonable
schedule for the filing of responses.

2, Each defendant shall produce documents.
pursuént to plaintiffs} comprehensive sténdard docu~
ment reguest Qithin sixty (60) days aftef a document
response is filed, subject to agreement about the
specific time and place between Plaintiffs' Liaison
Counsel and the particular defendant's counsel and on
reasonable schedule for.producfiqn. Each defendant
will produce doduments by serviné one set of the -
requested documeﬂt 6n fiéintiffs' Lizison Couﬁsel, who
will permit other plaintiffsf_counsel to inspect and
copy such documeﬁts as théfldééfre;‘

3. The tiﬁe for filihg written responses
to and making production in response to plaintiffs’
dqcument requests, shall be governed by Rule 34 of the
Massachusetts Rules of Civil Procedure, subject ﬁo
furﬁher agreement between plaintiffs‘ counsgel and

defendants' counsel on reasonable extensions of time.

.29-
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.- 4, In responding to piaintiffs' documents
requests, the defendants shall identify which of
plaintiffs' requests the documents produced are
intended to satisfy.

5, After the defendants have responded to
the plaintiff's request for production of documents,
counsel may serve upon any defendants supplemental,
nonrepetitive requests for production.

6. The defendants shéll state.whether
their search for the requested documents is complete.
If the search for the requested documents is in-
complete, the defendants will produce any additienal
decuments as soon as they are leocated, but in no event
later than ninety (90) days before trial.

7. | I1f a defendant fails to regpond to a
regquest for productiecn bf providing the regquested
documents the pfovisibns of Massachusetts Rules of
Civil Proceduré 34(a)(4) shall apply.

VIII. REQUESTS FOR ADMISSION

Reguests for Admissions are permitted in the
asbestos cases covered by the Pre-Trial Order and
shall be governed by Massachusetts Rule of Civil
Procedure 36.

IX. DEPOSITIONS:

A. All depositions of parties will be held in

the Boston area, unless otherwise ordered by the Court




| ’ - R " 02/21/85

.- or agreed to by Liaison Counsel. fhe parties also
shall make a reasonable effort to arrange for deposi-
tions in the Boston area of any witnesses. Each party
and witness shall have available at the deposition all
documents requested pursuant to Massachusetts Rules of
Civil Procedure 30(b)(5). Parties shall make docu-
ments available for inspection at a reascnable time
and place prior to the beginning of the deﬁosition,
but no later than twenty-four (24) hours before the
deposition begins or at éﬁdhyothéf'time as may be
agfeed upon by Liaison.coupsel,

B. All cOunéel shbuidhévoid unnecéssary and
repetitive questioning of witnesses. Unless all
parties otherwise agree, a11 objections, except as to
the form of the question, and all moticns to strike
any answer or any part of an answer, shall be reserved
tc the time of Erial and the parties should not assert
any objections based on relevancy, matefiality or
other grounds except those stated in Paragraph IX{C).
For all depositions of parties or employees of parties
in these proceedings, unless otherwise directed by the
Court, the parties stipulate that the filing of any
deposition is waived; the deponent will be given
thirty.(30) days to read and sign his/her deposition;
any corrections made'by the wifness will be made on a

separate sheet or sheets of paper, and each paper will

31~
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be signed by the witness; and the deposition may be

’ signed before any notary public. At the request of
the examining party, any objection as to form shall be
clearly stated, with the reason given, to enable the
questioner to amend or change the gquestion to correct
any possible error as to form. The witness shall then
answer the question over the objeciion.

c. The witness shall answer each quéstion
posed, even if an objection has been stated, unless a
recognized claim of privilege is asserted. Counsel
shall'not_direct fhe witness nqt to answer on any
other grouhd. During the questioning of a witness,
and while a guestion is éending,'no counsel shall
confer with any witness. Nothing herein shall prevent
any party from seeking a protectivé order as described
in Massachusetts Rules of Civil Procedure,_RuIe
26(c) (7). R |

D. All counsel may.attend any deposition
noticed in the consolidatéd docket. In particular,
any third-party defendénts may attend ahd cross-
e#amine at depositions noticed in the consolidated
docket, o

E. Questioning by piaintiffs' counsel shall
begin with inte:rogation by counsel as agreed upon by
all plaintiffs' counsel, or, in the absence of agree-

ment, by counsel designated by the Discovery Com-
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mittee, followed by interrogation by other plaintiffs'
counsel as agreed, or, in the absence ¢of agreement, as
decided upon by the Discovery Committee. Questioning
by defendants' counsel shall begin with interrogation
by Defendants' Liaison Cqunsel as agreed upon by all
defendants' counsel, followed by interrogation by
other defendants' counsel, in an order agreed among
defendants' counsel or as decided by Defendants'
Liaison Counsel where such agreement cannot be
reached. When the deponent is a present or former
official or employee of a defendant, that defendant's
counsel shall examine first, followed by Defendants’
Liaison Counsel and other defendants' counsel in the
order described above.

A notice of deposition of a witness who is not a
party shall designate fhe.areas of expected inter-
rogation by thelnoticing counsel. If any other
counsel desires to interrogate a witﬁess_on diffefent
matters, such qounsel shall_file.a cross-notice of
deposition and designate the areas of reasonably
expected interrogation. Such:areas shall be con—'
sidered direct examination by that party, and as to
such areas, the éost of deposition shall be borne by
that party. This shall be'without prejudice to any

party's right of examination as set forth in the next

paragraph.
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The scope of cross~examination at depositions
shall not be limited to the scope of:diéect examina-~
tion; but the scope of re-direct gxamination shall be
limited to that of cross-examination, and the scope of
re-cross examination shall be limited to that of
re-direct examination. Individual counsel are di-
rected to limit their quéstions s0 as.to avoid re-
petitive and unnecessary interrogation in areas
reasonably explored by Liaison Counsel.

F. With the exception of a deposition of a
witness who is or was employed by one of the defen-
dants, objections by defendants shall be made in the
first instance by Defendants' Liaison Counsel. For
depositions of a witness who is or was employed by one
of the defendants, objections in the first instance
shall be méde by the attorney representing such
defendant. Such objections, in both of these cir-
cumstances,'shall be considered as objections made on
behalf of all defendants. Counsel representing other
defendants may note their individﬁal'objectibns when
Defendants' Liaison Counsel or thq individual de-
fendant's counsel decide not to object to a question.
Objections shall be made by individual defendants, and.
not by Liaison Counsel, when examinaﬁion is conducted

by counsel for co-defendants rather than counsel for

plaintiffs.
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G. All depositions shall be conducted.with due
regard for physical and emotional condition, health
and disability of the deponent.

A plaintiff is a "terminally-ill plaintiff" or is
"in extremis" for purposes of this Order if reliance
on the provisions of Section X of Pre-~Trial Order
No. 4 for videotape depositions would create a sub-
stantial risk that the videotape deposition could
never be held, because of the declining health of the
plaintiff.and because of the lack of any reasonable
likelihood of improvement in the plaintiff's condition
which would make a meaningfui videotape deposition
possible. '

Where the déponent is "terminally 111" or is "in
gxtremis" {as thése terms have been herein defined),
there shall be filed together with the notice of
deposition, a detailed medical affidavit indiéating,
with specificity, the'foilowing: (1) theldeponent's
present diagnosis; (zj prognbsis; (3) pfescribed
medicatidn, if any, that would in any way &ffect the
deponent's mental féculties; and, (4) an opinion as to
the deponent's ?resent physical and mental abiiity to
understand'and to respohd to questioning and to
withstand a thorough and sifting cross-examination.

With regard to depositions of "terminally-ill" o

"in extremis" plaintiffs which have been noticed by
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.ot the plaintiff, in cases where interrogatories have not
been served upon and/or answered by the plaintiff, the
provision contained in Paragraph X(B) of this Order
allowing videoﬁape depositions of "terminally-

ill" or "in extremis" plaintiffs to be taken no sooner
than two days'after the taking of the deponent's
"discovery deposition" by stenographic means, shall be
inapplicable, unless:

(1) The "discovery deposition" Notice is
filed at least ten (10) working days prior to its
proposed commencement;

(2) Notice of the-deposition is accompanied
by: (a) copies of the plaintiff's medical
records which are in hig or her counsel's pos-
session; (b) written authorization to review
plaintiff's hospital medical records, wherever
they may bé found; and, (c) a list of all reposi-
tories of plaintiff's medical recofds of which
plaintiff’'s counsel is aware; and,

(3) Plaintiff pfovides answers to defen~
dants' interrogatories to the extent indicated
below within four working da&s of the filing of
the depesition notice.

As used in Section IX(G){3) of Pre-Trial Order

No. 4, defendants' interrogatories need be answered

-36a




02/21/85

only to the extent that said interrogatories call for

the disclosure of the following information:

(1) Perscnal identification data of the
plaintiff;

(2) Physical or mental conditions which may
have contributed to or accelerated the develop-
ment of the injuries for which the plaintiff
seeks damages,

(3) Names and locations of medical treat-
ment facilities in which the plaintiff was

.confined, treated or examined, along with

associated dates:

{4) The nature and extent of any permanent
disabilities or residual effects;

(5) Identification and location of physi-
cians who diagnosed the plaintiff as having
pleuritis, asbestosis or other pulmonary

diseases, along with associated dates and medical
institutions;

(6) Identification of employers and
descriptions of time, place, and nature of
employment, including compensation and equivalent
data for periocds of self-employment;

(7) Descriptions of the plaintiff's contact
with asbestos or asbestos products; and,

(8) Details of absences from work for
periods of in excess of 30 days, related to

" health or a physzcal condition.

'Interrogatorzes served pursuanu tb this Section
may be formally answered in the usual format, or the
informatidn_sought.may_be supplied through the affi-
davit of the plaintiff or his counéel. The affidavits
or interrogatéry answers may contain the gqualification
that they are true and.comﬁlete to the best of the

knowledge of the person signing the same.
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Absent compliance with the above procedures,
videotape depositions of "terminally-ill" or "in
extremis" plaintiffs as described in this Section will
not take place within 15 days after the taking of a
stenographic "discovery deposition."

H. Any party may conduct multi-jurisdictional
depositioné, eithef within or without the designated
eastern counties, in connection with other asbestos
litigation, with réspect to the categories of wit~
nesses which follow. At least twenty-one (21) days
notice shall be given by the pafty_noticing any such
depositions, unless otherwise ordered by the Court.

In the event that a party feels that the circumstances
surrounding the taking of a multi-jurisdictional
deposition were such as to prejudice that partyfs
ability to fairly participate and obktain an adequate
deposition, theICourt, upon motion,.will consider
remedial measurés, inclﬁding the taking 6f additional
depositions. The witneéses”to which this section
applies are: | L
(1)‘ Any witnesé having charge of records of
- associations, trade, organizations,
Worker's Compensation Commissions,
insurance company records, or any other
group or entity whose records contain
documents, or whose personnel have
knowledge of facts or evidence common

to all pending asbestos cases;

{2) state of the art experts;
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.- {(3) corporate officials of the defendants;
and

(4) goverhmént officiais who possess
knowledge of facts or evidence relevant
to all asbestos cases and not merely
individual claims,

I. A notice of deposition of a witness who is
not a party shall designate the areas of expected
interrogatories by the notice counsel. ‘If any other
counsel desires to interrogate a witness on different
maﬁters, such céunsel ghall file a cross~notice of
deposition and designate the areas of reasonably
expected interrogation. Such areas_shall be con-
sidered direct examination by that party, and as to
such areas, the cost of deﬁoéitioﬁ shall be borne by
that party. This shall be without prejudice to any
party's right of examination as set forth in the next
paragraph.

X. VIDEOTAPE DEPOSITIONS

A. Videotape depositions may be taken by any
party upon service of proper notice of depositions,
for any use permitted by the Massachusetts Rules of
Civil Procedure.

B. Videbtaped depositions of deponents who have
net been previogsly‘aeposed and who are not
"terminally ill“'ér "in extremis" as those terms have
been herein defined may not be taken sooner than

fifteen (15) Qays after the date of the taking of the

-39
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witness' deposition by stenographic method ("discovery

deposition).

Videotape depositions of deponents who

have been previously deposed in cases not covered by

this order may
pletion of the
deposition was

Videotape

be taken the day following the com-
diécovery deposition, if such discovery
requested.

depositions of "terminally ill" or "in

extremis” patients may be taken no sooner than two {(2)

days after the

date of the taking of the witness'

discovery deposition.

C. The following are procedures and guidelines

for conducting

(1)

(2)

(3)

(4)

videotape depositions:

A conventional stenographic transcript
of the deposition shall be made and all
counsel may order a copy;

The cameraman and person making the
videotape recording shall take an cath
to record the proceedings accurately
and shall certify the correctness and
completeness of the recording;

The camera shall focus on each in-
terrogating counsel for an introduction
at the beginning of his or her examina-
tion. Thereafter the camera shall
focus exclusively on the witness and

"any demonstrative materials about which

the witness is testifying.

OCther matters of staging and photo-
graphic technigues shall be determined
by the party conducting the deposition.
If suggestions regarding such matters
by opposing parties are not heeded, the .

parties may place their objections on

the record;

-40=-
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.. (5) The videotape shall run continuously
-throughout the deposition from be-
ginning to end;

(6) The party conducting the videotape
deposition shall prepare a log index
that includes the subject matter being
explored, cross-referenced to the
digital reading on the digital counter
of the videotape eguipment, a list of
exhibits, and the names of all persons
present at the depositions, conditioned
on whether technical obstacles arise as
to the accomplishment of these require-
ments,

(7) The party conducting the videotape
deposition shall bear the expense;

{B) Unless the parties otherwise agree, all
ocbjections to the admissibility of
testimony from a videctaped depcsition,
except as to the form of gquestions, and
all motions to strike any answer or any
part of an answer, shall be reserved
until the time of trial. Any under-
standing concerning objections shall be
stated on the record. The parties will
submit all objections to the Court for
rulings prior to trial. The provisions
of the discovery rules of the Massachu-
setts Rules of Civil Procedure shall
govern the use of the written trans-
cript of the deposition.

(9) No part of a videotape shall be re-
leased or made available in any way to
any member of the public prior to entry
of an order of the Court, upon notice
to all counsel with right to object.

XI. USE OF DISCOVERY AND DEPOSITIONS FROM OTHER CASES

VA, Various employees of parties, former em-
ployees of parties and other witnesses have been
deposed in other cases involvihg alleged asbestosg-~

related personal injuries. In addition, there has

-4l
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been extensive document discovery conducted in other
cases involving alleged asbestos-related personal
injuries. To avoid undue expense and duplication, and
unnecessary imposition upon witnesses, éach defendant
and third-party defendant who has not already done so
shall file, within thirty days from the date hereof, a
list of all depositions taken of its present or former
officials and employeés in any asbestos case in which
the defendant was a party, the caption and docket
number of the case, the jurisdiction where the case
was pending, and thé dates of éach deposition. Each
defendant and third—pafty“defendant shall make such
depositions available to other cdunsel. Counsel for
any party may inspect or have copied, at his expense
at any reasonable cést, any transcript and exhibits
which he does not already have in his possession,
custody ox contfol. The provisions of Massachusetts
Rules of Civil Procedure 37 shall apply to the re-
quiremenﬁs of this section.

B, Any party seeking ﬁo use any portion of a
prior deposition as substantive evidence at trial
shall provide.to Liaison Counsel no later than ninety
(90) days before a scheduled trial date a marked copy
of the tranécript showing the testimony sought to be

used and a desighation of which parties against whom

each deposition is sought to be admitted in evidence,
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together with the specific issue Qn-which the deposi-
tion will be offered as evidence. FEach party will
then review the deposition and advise oﬁposing counsel
whether there is any cbjection to use of the proferred
portions of the deﬁositiOn in lieu of a new deposition
of the witness. If there is no objection, plaintiffs'

counsel and defendants' counsel shall file a stipula-

tion stating that the selected portions of the deposi-

tion can be used as if noticed and taken in any of the
consolidated cases. If there is an objection, the
Court will determine, on motion of the party seeking.
to use it, whether the deposition may be used in this
1itigation in lieu of a new deposition of the witness.
If any portion of such prior deposition is introduced
as evidenﬁe at trial, the party intfoducing such
evidence shall not oppcse a proper jury instruction
that limits thé.applicability of such evidence to the
parties against.whom it was introduced.

C. The standards of review for determining use
at trial of the prior deposition sh;ll bé the existing
rules of evidence and may include showings of good
cause, relevance, economy qf efforts by the Court and
counsel, and no substantial prejudice to the party
épposing its uée, and.the factors-set forth in Para-

graph XI(D). The burden of persuasion shall rest with
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the parties seeking to use at trial deposition testi-
mony taken in a case outside éf this litigation.

D. In determining whether prior depositions may
be used, the Court may in its discretion consider the
following factors, among others: (1) the identity of
the deponent; (2} the date of the deposition; (3) the
nature of the pending case, and pérticularly, the
placé of employment, illness, product exposure, and
duration of exposure to the plaintiff to asbestos
products; (4) the pﬁrpoSes for which the deposition
was taken; {5) the deponent's area énd extent of
corporate responsibiiity, if any; (6) the deponent's
knowledge, at the date of'the deposition, of the
matters about which he waslinterrogated; (7) the
deponent's knowledge, at the present time, of matters
about ﬁhich he was or is likely to be interrogated;
(8) the adequady of the opportunity for cross-examina-
tion, particularly in light of the date, nature, and
purposes of the pfior deposition; (9) the issues for
which evidentia;y use of the depeosition is sought in
this litigation; (10) the degree of prejudice to the
party opposing use of the prior deposition;_and (11)
the extent of compliancé with the procedural re-
dquirements of the jurisdiction where the deposition

was taken.
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E. I1f such prior depositions are approved for
use at trial, an appropriate limiting instruction
shall be given with respect to defendants who were not

represented at the depositions or who were not parties.

_were

‘»\

taken. 4
V4

_ g
DATEDOWMCI (1, /ﬁﬁsr’f/ _

William C. O'Neil, Jvr.
Justice of the Superior /Court
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COMMONWEALTH OF MASSACHUSETTS
EASTERN COUNTIES, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

IN RE MASSACHUSETTS STATE CONSOLIDATION OF

COURT ASBESTOS LITIGATION CASES
(ALL CASES)

MODEL CROSS-CLAIM OF DEFENDANTS

1. The plaintiff employee, or the representa-
tive of his/her estate, seeks recovery for injury to
the employee's héalth caused by alleged exposure to
asbestos products during the employee's employment.,

2. In some instances the plaintiff spouse seeks
recovery for 'loss of consortium as a resu}t of the
employee's injuries.

3, In some instances the plaintiff child{ren)
of plaintiff employee and spouse seek{s) recovery for
loss of parental society as a result of the employee's
injuries. '

4, Cross-claimant herein is a corporation.
organized in a state ofher than Massachusetts.

5. Plaintiffs have alleged that.all other named
defendants (hereinafter "co-defendants") at ;11
relevanﬁ times processed, manufactured, packaged,
distributed, supplied, and sold for use various

asbestos containing prbducts. “
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6. = The plaintiff(s) has/have alleged that
cross-claimant and the co-defendahts were negligent in
that they wrongfully processed, manufactyred,
packaged, distributed, delivered, supplied and sold
various asbestos containing products and materials and
failed to render propef, adeguate and correct warn-
ings, advice, inétruction andlinformation.

7. The plaintiff(s) has/have further alleged
that cross-claimant and the co-defendants éxpressly
and/or impliedly warranted that.said asbestos ma=-
terials and products were of merchantable cquality, fit
and safe for the purpéses.for-which they were mined,
processéd; manufactured, fashioned, packaged, ih—
spected, tested, distributed, sold, intended and used,
and that c¢ross-~claimant énd the qo—defendants breached
said warranties in that said asbestos materials and
products were not of merchantable quality, fit and

safe for the purposes for which they were mined,

‘processed, manufactured, fashioned, packaged, in-

spected, tested, distribﬁted, sold, intended and used.
8. The plaintiff(s) has/have further alleged
that cross-claimant and tﬁe co-defendants distributed,
supplied, sold and plaéed asbestos produéts into the
streaﬁ of commerce in a defective, dangerous and

unsafe condition.

-4~
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9. The plaintiff(s) has/have further alleged
that tﬁe said acts and failures to act constituted
gross negligence and wanton, willful and malicious
misconduct, a reckless indifference to tﬂe rights of
the plaintiff and a reckless disregard for the con-
sequences cross-claimant and co-defendants knew or
should have knowh would result,

10. The plaintiff(s) has/have further alleged
that said asbesﬁos containing products were sold or
used by the plaintiff emplbyee's employer and that the
plaintiff employee was ultimately exposed to such
products to his detrimeht.

l1. Cross~claimant denies that it is liable to
the plaintiff(s), as is set forth in its model and
individual answers. If, however, the plaintiff(s) are
found fo be entitled to recover judgment against
cross-claimant would be eﬁtitled %o recover by way of
contribution against the co-defendants since they
would be joint tbrtfeaspfs with regard to plaintiff's
damages. | | _

WHEREFORE, the_croééQCIaimanfuseéks judgment
against the said co~defendants for contribution for
the sums cross-claimant may be required to pay.the

plaintiffs, together with costs.

CROSS-CLAIMANT DEMANDS A TRIAL BY JURY

-48-
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‘ COMMONWEALTH OF MASSACHUSETTS

Plaintiffs .
Civil Action #

<

Defendants

ACKNOWLEDGEMENT OF SERVICE

Defendant o hereby

acknowledges receipt of a suﬁmbns and a copy of
plaintiff's complaint in this action. '
Defendant a) . adopts the Model Cross-Claim
Defendants.
b) does not adopt the Model
Cross-Claim of Defendants.

c) adopts Model Cross-Claim of

*

-

Defendant demands a trial by jury on all issues
brought by or against defendant in this action. |

Respectfully submitted,

Defendant

Dated: “ By its attorneys,

*Circle appropriate letter,




vy :75 
o - _ (:.' . R (—._-
- . , :
S e e | COMMONSEALTH OF MASSACHUSETTS X ,
1 . EASTERN COUNTIES, SS. S . L E SUPERIOR COURT
S s - - y 7 . CIVIL ACTION
‘o S '_ MASSACHUSETTS ") CONSOLIDATED DOCKET:
3 S . ASBESTOS. ) I -
2. .. ;  LITIGATION ) o '
g B PN .'
. . ORDER .
(Amendlng Pre-*rlal Order No. 4)
It 1s hereby ORDERED that Preﬂtrlal Order No. -4 be amended .
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! Motlon of Manufacturlng and Dlstrlbutlng Defendants and Plalntl tfs -
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COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES, ss. SUPERICR COURT
)

IN RE: MASSACHUSETTS STATE )} CONSOLIDATED
COURT ASBESTOS ) DOCKET
LITIGATION )

)

JOINT MOTION OF MANUFACTURING AND
DISTRIBUTING DEFENDANTS AND PLAINTIFFS
TO AMEND PRE-TRIAL ORDER NO. 4

REGARDING INACTIVE ASBESTOS DOCKET

The manufacturing and distributing defendants
and the plaintiffs, by their Liaison Counsel hereby
move the Cou££ for an Order amending fretrial Order
No. 4 as hereinafter provided:

1. Pretrial Order No. 4 shall be amended by
adding Paragraph XII, which shall provide as follows:

XIT. INACTIVE ASBESTOS DOCKET

In addition to the consolidated docket
there shall be a separate docket, which shall
include: (1) those cases voluntarily dismissed
pursuant to the terms of a Stipulation Regarding
Voluntary Dismissal of Cases Upon Certain Condi-
tions to be executed by the Plaintiffs and the
Defendants (copy is attached hereto, marked
Exhibit A} and (2) those claims initiated by the
Notice of Claim Procedure, as provided in Para-
graph XIII of this Order. Said separate docket
shall be called the "Inactive Ashestos Docket"
and shall be maintained by the Asbestos Docket
Clerk.




2. Pre—-trial Order No. 4 shall be amended by
adding Paragraph XIII, which shall provide as follows:

XITT. NOTICE OF CLAIM PROCEDURE

A plaintiff may file an Affidavit of Notice
of Claim with the Asbestos Docket Clerk who shall
record it in the "Inactive Asbestos Docket",
separate from the consolidated docket. No filing
fee shall be paid.

The Affidavit of Notice of Claim shall
contain the following information: (1) the
names, addresses Social Security numbers and
marital status of the plaintiffs; (2) a brief
statement concerning the occupation and exposure
history of the plaintiff; (3) a statement
concerning the nature of the asbestos~related
injury, disease or condition which the plaintiff
alleges he or she has suffered; (4) the names of
all entities with respect to which the plaintiff
i1s giving notice of claim {hereinafter referred
to as "Notice of Claim Defendants"); and (5) the
name and address of each person served and the
date of service. '

Within 30 days of the filing of the Affida-
vit of Notice of Claim, the plaintiff shall serve
a copy of the Affidavit of Notice of Claim upon
each Notice of Claim Defendant by first class
mail, postage prepaid and upon Defendants'
Liaison Counsel.

Each Defendant shall file, with the Asbestos
Docket Clerk, a designation of who is to be
served with a copy of the Affidavit of Notice of
Claim pursuant to the immediately preceding
paragraph. The Asbestos Docket Clerk shall
maintain these designations in the "Inactive
Asbestos Docket." Service of an Affidavit of
Notice of Claim upon the individual designated
shall constitute sufficient notice pursuant to
this section.

The filing of an Affidavit of Notice of
Claim shall toll all applicable statutes of
limitation regarding any claims of the plaintiff,
his or her spouse, his or her children, his or
her dependants or their estates, arising from the
asbestos~related injury, disease or condition
stated in the Affidavit of Notice of Claim except
for claims based on wrongful death. Said tolling
shall aprply only with respect to The Notice of
Claim Defendants.
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Any claim initiated by the filing of an
Affidavit of Notice of Claim shall be exempt from
the discovery provisions of this Order.

A claim may be removed from the "Inactive
Asbestos Docket” by the filing of a complaint in
the office of the Clerk as provided by Mass. R.
Civ. P. 3., Service of the complaint shall be
accomplished in the usual manner as provided in
the Massachusetts Rules of Civil Procedure.

In the event that a complaint is filed and
in the event that a verdict is rendered or
judgment is made for the plaintiff, interest on
the amount of damages shall be calculated from
the date of the filing of the complaint, not from
the date of the filing of the Affidavit of Notice
of Claim.

The signing of this Motion constitutes the
consent of each defendant to the Affidavit of
Notice of Claim procedure set forth in paragraphs
XI1I and XIII of the proposed amendment to
Pre-Trial Ordexr No. 4 and to the tolling of the-
statutes of limitations in accordance with
paragraph XIII of the proposed amendment to
Pre-Trial Order No. 4.

XIV. INACTIVE ASBESTOS DOCKET-FORMS

A, VOLUNTARY DISMISSAL AND TRANSFER

A statement reguesting voluntary
dismissal of plaintiff's claims, filed pursuant to the
Stipulation Regarding Voluntary Dimissal of Cases Upon
Certain Conditions referred to in Paragraph XII above,
shall be entitled "Statement Requesting Transfer to
the Inactive Asbestos Docket"™ and shall be submitted
in the form set forth in Exhibit B.

B. DIRECT PLACEMENT OF PREVIOQUSLY
UNFILED CLAIMS ONTO THE INACTIVE
ASBESTOS DOCKET

A plaintiff filing an Affidavit of
Notice of Claim pursuant to the Notice of Claim
Procedure in Paragraph XIII above shall submit said
Affidavit in the form set forth in Exhibit C.




DATED::

Respectfully submitted,
THE DEFENDANTS,

By their Liaison Counsel,

Lawrence G, Cetrulo
BURNS & LEVINSON

50 Milk Street
Boston, MA 02109
(617) 451-3300

Albert P. Zabin

SCHNEIDER, REILLY, ZABIN &
COSTELLO, P.C.

One Center Plaza

Boston, MA 02108

{(617) 227-7500

July 8, 1986




EXHIBIT- A

COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES, ss. '~ SUPERIOR COURT
)

IN RE: MASSACHUSETTS ) CONSOLIDATED
ASBESTOS } DOCKET
LITIGATION )

)

STIPULATION REGARDING VOLUNTARY DISMISSAL
OF CASES UPON CERTAIN CONDITIONS

The plaintiffs, by their Liaison Counsel, and the
manufacturing and distributing defendants, by their
counsel and individually, hereby stipulate that the
cases pending in the Massachusetts State Court Asbes-
tos Litigation, Conéolidated Docket may be voluntarily
dismissed upon certain conditions as hereinafter
provided:

1. Any plaintiff who has a case pending in the
Massachusetts Asbestos Litigation, Consolidated Docket
may file a statement requesting voluntary dismissal of
his or her claim or claims ugder Mass. R. Civ. P,

41(a}) (2), which claims shall be dismissed upon the
following conditions:

a. The dismissal of any individual case shall

be as to all plaintiffs named therein, shall be as to

all defendants named therein who have signed this




R

Stipulation, shall apply to all claims made therein,
shall be without prejudice, and shéll be without costs
to any party.

b. The dismissal shall toll all applicable
statutes of limitation regarding any claim for an
asbestos-related pleural or parenchymal condition,
disease or injury and/or the claims for injury or
disease alleged in plaintiff's or.plaintiffs' com-
plaint or amended complaint (hereinafter referred to
as."complaint“), except for claims based upon wrongful
death. Said tolling shall apply only with respect.to
those defendants ﬂamed in the complaint dismissed.

Any defendan£ sought to be added to such a case after
it has been refiled shall be added only pufsuant to
Mass. R. Civ. P. 15 and aftexr an appropriate ruling by
the Court.

If the complaint does not allege a specific
injury or disease, the statement requesting voluntary
dismissal shall state the specific nature of the
plaintiff's alleged asbestos-related pleural or
parenchymal condition, disease, or injury. All
statute of limitations defenses that could have been
asserted at the time the statement requesting volun-
tary dismissal was filed and all statute of limita-

tions defenses as to an injury or disease different

from that alleged in the complaint or statement




requesting voluntary dismissal are preserved and are
not tolled by the filing of a statement requesting
voluntary dismissal pursuant to this Stipulation.

c. No complaint may be dismissed pursuant to
this Stipulation after it has been placed on a trial
list or assigned a trial date.

d. In the event that the complaint is refiled
and in the event that a verdict is rendered or judg-
ment is made for the plaintiff, interest on the amount
of the damages shall be calculated from the date of
the refiling of the complaint, not from the date on
which the complaint was originally filed.

e. Pléintiff or Plaintiffs may refile his, herx
or their complaint once as a matter of course without
leave of Court.

f. The refiling of the complaint shall be
accomplished by the filing of a pleading entitled
"Notice of Refiling of Complaint" and shall bear the
individual docket number originally assigned to the
complaint.. A copy of the notice shall be served on
defendants' Liaison Counsel and Counéel of record for
the defendants in the original action. There shall be
no fee for refiling a complaint.

g. Upon the refiling of the complaint, the

‘parties shall be allowed a period of one (1) year in




which to complete discovery and thereafter the case
shall be placed on the first available trial calendar.

2. As used in this Stipulation, the term
"manufactufing and distribﬁting defendants” shall
inclﬁde those defendants listed on Exhibkit "A" at-
tached hereto. |

3. The signing of this Stipulation constitutes
the consent of each signing defendant to a voluntary
dismissal by any plaintiff who files a statement
requesting voluntary dismissal pursuant to paragraph
one above and to the telling of the applicable stat-

utes of limitations pursuant to paragraph 1l(b) above.

DATED:




EXHIRIT B

COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES, ss. _ SUPERIOR COURT

Plaintiffs
V.
Defendants

STATEMENT REQUESTING TRANSFER TO
THE INACTIVE ASBESTOS DOCKET

Pursuant to Paragraph XII of Pretrial Order No.,
4, as amended, and the Stipulation Regarding Voluntary
Dismissal of Cases Upon Certain Conditions, which

Stipulation was approved by this Court on

» all plaintiffs herein request a transfer

of this case to this Court's Inactive Asbestos Docket

and submit the following information:

1. Plaintiffs' Names and Addresses and Social
Security Numbers:

2. Date of Filing'of Original Complaint:
3. Specific Nature of the Alleged Asbestos-
related Pleural or Parenchymal Condition,

Disease, or Injury:

4. This case presently names the following
defendants:

5. This case has not been placed on a trial i
list or assigned a trial date; and




6.

Dated:

Fmn

All plaintiffs herein have consented to the
filing of this Statement.

Plaintiff's Attorney: Name
Addresses
Telephcne Number




EXBIBIT C

COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES, 55. SUPERIQOR COURT
) -
it IN RE: MASSACHUSETTS ) CONSOLIDATED
ASBESTOS ) DOCKET
LITIGATION )|
}

AFFIDAVIT OF NOTICE OF CLAIM

Pursuant to Paragraph XIII of Pretrial Order No.

4, as amended, the following Affidavit of Notice of

Claim is hereby made:

1. Plaintiffs' Names and Addresses and Social
Security Numbers:

2. Statement Concerning the Occupation and
Exposure History of the Plaintiff(s):

3. Statement Concerning the Nature of the
Asbestos~related Injury, Disease or
Condition Allegedly Suffered by Plaintiff (g):

4. Names of all entities with respect to which
the plaintiff is giving notice of claim:

5. Name and address of each person served ang
. the date of service:

Plaintiff's Attorney Name
Address
Telephone Number

DATED:




06/26/86

CERTIFICATE OF SERVICE

I hereby certify that I mailed, postage
prepaid, copies of the foregoing to Liaison Counsel
and to all parties to this actien in accordance with
the list of counsel on file with the clerk.

(6240%4(/@&%

Lawrence G. Cetrulo
BURNS & LEVINSON

50 Milk Street
Boston, MA 02109
{617) 451-3300

Dated: 6/27/86




COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES. SS. . SUPERIOR CQURT
- DEPARTMENT OF THE
TRIAL COURT
IN RE: MASSACHUSETTS STATE COURT ) MASSACHUSETTS
ASBESTOS LITIGATION ) ASBESTOS CASES

) CONSOLIDATED DOCKET

PRETRIAL ORDER NO. 5

(Case Management and Discovery)

‘As a result of conferences with counsel and the Special‘_Mastc; and in order to pfovide an
efficient and self-executing process for case management and ciiscovcry, the Court hereby enters
the following Pretrial Order No. 5. This Order is designed to sitructurc this complex, multi-party
litigation as it has matured and changed in terms of the nature tpf the parties and legal and factual

issues. to secure the just, speedy and inexpensive determination of each individual case,
L EFFECT OF ORDER

Except as otherwise directed by the Court, this Order will be applicable to all pending

and future cases in the Massachusetts State Court Asbestos Personal Injury Litigation, provided,

however, that this Order shall not appiy to Trial Lists for months prior to January, 1994,




To the extent the provisions of this Order are inconsistent with or contrary to any prior

Orders of this Court. the provisions of this Order shall supersede any such inconsistent or

contrary provisions.

The time standards set forth in this brdcr may be extended only by order of the Court or
the Special Master. or by agreement of the parties. provided that any such agreement shall be
subscribed to in writing by all parties affé(:t_cd by the agreement and approved by the Court or
Special Master. -

Any findings. rulings or recommendations of the Special Master pursuant to this Order

shall be subject 1o review by the Court. but such findings, rulin gs or recommendations shall

stand uniess overruled by the Court. )

. PLAINTIFFS' LIAISON COUNSEL AND
DEFENDANTS' LIAISON CQUNSEL

The Court appoints David McMorris, Esq., Thomnton, Early & Naumes, 60 State Street,
Boston, MA, as liaison counsel for all plain%tiffs pursuant to the provisions of Paragraph IV(B) of
Pretrial Order No. 4. Plaintiffs’ Liaison Coiunscl shall be paid for services rendered in

accordance with the provisions of that Para::graph.

The Court continues the appointment of Lawrence Cetrulo, Esq., Peabody & Arnold, 50
Rowes Whart, Boston, MA, as liaison counsel for ali defendants pursuant to the provisions of
Paragraph IV(A) of Pretrial Order No. 4. Defendants' Liaison Counsel shall be paid for services

rendered in accordance with the provisions of that Paragraph.

A.  Plaintiffs' Standard Dis R I




1. Revised Interrogatories and Réquests for Production of Documents. Counsef for -
the plaintiffs are directed to consuit among themselves and the Special Master and to revise the
Standard Intcrrogat:orics and the Standard Requests for Production of Documents to Defendants
which are presently in use to reflect the changing nature of the asbestos litigation and the
diversity of defendants now involved in the litigation thereafter "Plaintiffs’ Revised
_Intéﬁogatories and kequcsts for Production™). Plaintiffs' Revised Interrogatories and Reques:s
for Production shall be drafted with reasonable specificity. avoiding broad. generic requests for
information and avoiding duplicative interrogatories or requests. Plaintiffs' Revised
interrogatories or Requests for Production shall include separate sections that are specifically
tailored for each type of defendant (manufacturer. distributor. sciler. broker. etc.). For those
defendants that qualify for more than one defendant category, the defendant shall fully respond
to all applicable interrogatories and requests for production. Any defendant who has previously
responded to interrogatories or requests for production of documents in accordance with
Paragraphs VI (B) and VI (C) of Pretrial Order No. 4 may respond to the Plaintiffs' Revised
Interrogatories and‘.chucsts for Production by specific citation and incorporation by reference
of such prior rcspori:scs. If such prior responses are not fully responsive to the Plaintiff's Revised
Interrogatories an:‘.él-?.equcsts for Prodlgction. then in addition to such specific citation and

incorporation by rc%crcncc, the defendant shall provide all additional information or documents

required to make each such response complete.

2. Length. The requirements of Rule 33 of the Massachusetts Rules of Civil Procedure

limiting interrogatories to thirty shall not apply to the revised interrogatories, but the revised

interrogatories shall be reasonable in number.

3. Filing and Objections. Plaintiffs' Liaison Counsel shall file with the Court, the

Special Master and Defendants' Liaison Counsel one set of Revised Interrogatories and Revised
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:chucsts for Production. Within 30 days of such filing, any defendant may file objections to the
general form or content of the Revised Interrogatories or Revised Requests for Production.
.which shall be ruled on by the Special Master or Court. Any objection to the general form and
:content of the Revised Interrogatories or Revised Requests for Production of Documents that is
not raised at this time shall be considered waived. After the Special Master or Court has ruled

~on the defendants’ objections. the. Revised hltcrri_:ogatorics' and the Revised Requests for

“_Produczion may be served upon any defendant.

4. Responses. Each defendant shall, subject to Paragraph OI (A) (1) herein. serve
ahswers to Plaintiffs’ Revised Interrogatories and responses to Plaintiffs’ Revised Requests tor
:Production within 90} days after service of those docurnents. Defendants shall directly and
completely answer all interrogatories and respond to all requests for production. unless they have

an objection to the discovery request that has not previously been raised before and ruled on by

_the Special Master or the Court. in which case they shall state that objection.
B. Additional Di Due F Defendant

Within 30 days of the en@_ of this Order, Plaintiffs' Liaisor Counsel, afte: consultation
- with other plaintiffs’ counsel, may serve on any defendant 2 demém:! that, to the extent-such
information is available, it (1) segregate from its national sales records those documents which
‘reflect sales to the New England states, and (2) provide the names and current or last known
| addresses of its employees, present or former, who supervised the sale of asbestos products in
New England. Any defendant who has previously been ordered by a court of competent
Jurisdiction to undertake such activities and Qho hzis not already complied with said order shall
comply fully with the demand of Plaintiffs' Liaison Counsel within 30 days of its receipt. Any
defendant who has not previously been so ordered by a court of competent jurisdiction shall

, either comply fully with the demand of Plaintiffs' Liaison Counsel within 30 days of its receipt

4




or file an objection with the Special Master stating the grounds upori which the defendant
opposes the demand. The parties shall thereafter comply with the Special Master's rulings on
any such objection. Any disputes regarding a defendant's compliance with this Paragraph shall

be resolved in accordance with the procedures set forth in Paragraph D. below.

Within 6() days of its receipt of a Plaintiffs’ Disclosure Form as fequircd under Part 1V,
below. each defendant shall either admit or deny the plaintiff's allegations. contained in Part V
of said form. relative to the presence of the défcndam's asbestos products or the defendant’s
agents or emplovees at each jobsite br other exposure site. Such ﬁllegations shall be deemed
admitted untess the defendant serves on the plaintiff a written statement signed under the pains
:ind penalties of perjury specifically denying the allegations or setting forth in detail why the
defendant cannot truthfully admit or deny the allcgatiﬁn; A denial shall fairly meet the
substance of the allegation, and when good faith requires that a defendant qualify its answer or
deny only a part of the allegation, it shall specify so much of the allegation as is true and quaiify
or deny the remainder. A defendant may not give lack of information or knowledge as a reason
for failure to admit or deny unless it states that it has made a rca:-:ohablc inquirv and that the
information known or readily obtainable by it is insufficient to enable it to admit or deny. Any
disputes regarding a defendant's compliance with this Paragraph shall be resolved in accordance
with the procedures set forth in Paragraph D, below. This Paragraph shall be construed

harmoniously with Massachusetts Rule of Civil Procedure 36, second paragraph.

D. Procedure for Resolving Discovery Disputes




The prinicples which shali guide the parties. counsel, the Special Master and the Court
are: (1) information should be freely exchanged: and (2) the parties should resolve discovery
dispuies unaided.

Within 60 days after a defendant responds to Plaintiffs' Revised Discovery Requests. a -
plaintiff may inform the dcféndaht of any perceived inadequacy in the defendant's discovery
responses. | |

[f a plaintiff informs a defendant of a perceived inadequacy in its discovery responses.
vounsel for each of the parties shall. within 20 days of such notice. confer in good faith to
resofve the dispute or to narrow the areas of disagreement to the fullest extent possible. If the
lispuie vannot be resoived. plaintiff may file a motion to compel a further answer or response
with the Special Master within 14 days of thé Confercncc. Any such motion shall be
uccompanied by an affidavit by plaintiff's counsel attesting to the fact that the parties have
conterred in good faith in an effort to resolve or narrow the issues in dispute. The defendant
served with such a motion shall respond thereto within 14 days. If necessary, the Special Master
may conduct a hearing on the motion. The Special Master shall make findings on each issue
raised in the motion and may direct the parties to act in accordance with those findings. The
Special Master may also reco.mmend that costs or other appropriate sanctions be imposed on one
or more of the parties. The parties shall have 30 davs in which to comply fully with the

directives of the Special Master, subject to enlargement or limitation by the Special Master in

special circumstances.
1V.  DEFENDANTS' DISCOVERY OF PLAINTIFES
A.  Plaintiffs’ Disclosure Forms

1. Execution and Service. Within one year of fil_ihg a Complaint (after the entry of

this Order), each plaintiff shall serve on each named defendant a completed and executed
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Plaintiff's Disclosure Form in the form attached hereto as Appendix A, or in a form substantially
similar to and including all the information requested Iin Appendix A. In addition, each plaintiff
shall produce to each named defendant copies of those documents set forth in Section VI of
Appendix A at the time the Form is served. The plaintiff's provision of the Plaintiff's Disclosure
Form and documents required under this Paragraph shall be in lieu of the disclosures previously
required under subsections {b) throngh (d) o.f Paragraph V (B) of Pretrial Order No. 4. A
Plaintiff's Disclosure Form with accompanying documents shall be served upon any new
defendant sought to be added to a case by the plaintiff's motion to amend the Complaint. With
regard to any case in which the Complaint was filed prior 1o the entry of this Order. such Form
must be served in accordance with the prbvis_ions of Paragraph [V D. below. or else the case

shall be dismissed. A plaintiff's responses to a Plaintiff's Disclosure Form may be used at trial in

the same manner as answers 1o interrogatories pursuant to Paragraph (b) of Rule 33 of the

Massachuseus Rules of Civil Procedure,

2. Effect. Any defendant named ina Complaint but not identified in the Plaintiff's
Disclosure Form shall, by operation of this pafagraph, be deemed dismissed from the case
without prejudice and without costs 1o any party; provided that any previously filed Cross-Claim
pending against such a defendant rhall not likewise be subject to dismissal on that basis. A
plaintff's claim against any defendant so dismissed may be revived only if the Court later
approves, on good cause shown, a motion filed By the plaintiff to amend the Complaint to add

that defendant. If a motion to amend a Complaint to add a defendant is filed after the case has
been placed on a trial list, the Court shali consider whether allowance of the motion would
necessitate a delay in the proceedings in order to permit the added defendant to prepare for trial.
If the Court allows the motion and it concludes that such a delay in the proceedings will be

required, either the entire case will be removed from the trial list, or the claim added by the

amendment will be severed from the case and removed from the trial Lst.




B.  Interrogatories and Requests for Production to
Plaintifs

1. Revised Interrogatories and Requestsfor Production. Counsel for the defendants
are directed to consuit among themselves and the Special Master 1o revise the Smndérd
Interrogatories and the Standard Requests for Production of Documents to Plaintiffs which are
now in use (hereafter "Defendants Revised Interrogatories and Requests for Production™).
Defendants’ Revised Interrogatories and'Requests for Production shall be drafted with reasonable

specificity. avoiding broad. generic requests for information and avoiding duplicative

interrogatories or reguests.

2. Length. The requiremenis of Rule 33 of the Massachusetts Rules of Civil Procedure

limiting interrogatories to thirty shall not apply to the revised interrogatories. but the revised

interrogatories shall be reasonable in number,

3. Filing and Objections. Defendants’ Liaison Counsel shall file with the Court, the
Special Master and Plaintiffs' Liaison Counsel one set of Revised Interrogatories and Revised
Requests for Production. Within 30 days of such filing, any plaintiff may fite nbiections to the
general form or content of the Revised Interrogatories or Revised Requests for Production,
which shall be ruled on by the Special Master. Any objection to the gcncral form and content of
the Revised Interrogatories or Revised Requests for Production of Documents that is not raised
at this time shall be considered waived. After the Special Master has ruled on the plﬁintiffs'
objections, the Revised Interrogatories and Revised Requests for Production shall be completed

and executed by each plaintif as provided below.

4. Responses, With regard 1o any case in which the Complaint is filed after the entry of

this Order, each plaintiff shall directly and completely respond to the Defendants’ Revised




Interrogatories and Requests for Production within 180 days of the ﬁ]ing of the Compléint.

unless he has an objection to the discovery request that has not previously been raised before and -

ruled on by the Special Master or the Court, in which case he shall state that objection. In any

~ case where the plaintiff seeks advancement on the trial docket due 1o exigent health _

© CIFCUmMStances, such plaindff shall certify that he or she has aiready complied with all standard
dlscovery requcsts including the Plaintiff's Disclosure Form. Defcndant.s Revised
_Imerrogatones and Defendants' Requests for Production. With regard to any case in wflich the
Complaint was filed prior to the entry of this Order. responses to the Defendanis’ Revised

Interrogatories and Requests for Production must be served in accordance with the provisions of

Paragraph [V D. below. or else the case shall be dismissed.
C. P ving Di Di

The prinicples which shall guide the paries, cc;unscl. the Special Master and the Court
are: (1) information should be freely exchanged; and (2) the panties shouid resolve discovery
disputes unaided. .

Within 30 days after a plaintiff responds to Defendants’ Revised Discovery chtlests a

defendant may inform the plaintiff of any perceived inadequacies in plaintiff's disce :ery

responses.

If a defendant informs a responding plaintiff of a perceived inadequacy with the
plaintiff's discovery responses, counset for each of the parties shall, within 20 days of such
notice, confer in good faith to resolve the dispute or to narrow the areas of disagrecmcxit to the
fullest extent possible. If the dispute cannot be resolved, defendant may file a motion to compel
a further answer or response with the Special Master within 14 days of the conference. Any.such
motion shall be accompanied by an affidavit by defendant's counsel certifying that the parties
have conferred in good faith in an effort to resolve or narrow the issues in dispute. The plaintiff

served with such a motion shall respond thercto within 14 days. If necessary, the Spcci?l Master

. - ;




may conduct a hearing on the motion. The Special Master shall make findings on each issne
raised in the motion and may direct the parties to act in accordance with those findings. The
Special Master may aiso recommend that costs or other appropriatc sanctions be imposed on one
or more of the parties. The parties shall have 30 days in which to comply fully with the

directives of the Special Master. subject to enlargement or limitation by the Special Master in

special circumstances.
D.  Plaintiff's Discovery in Existing Cases

The tollowing procedures shall govern the plaintiffs’ provision of Plaintiif’s Disclosure
Forms and responses to Defendants’ Revised Discovery Rcc}ucsts'in all cases in which the
Complaint was filed prior 10 the enuy of this Order. Commencing on the first day of the month
following the Special Master's rulings on the plaintiffs' objections pursuant to Paragraph TV(B)
(3), above, defendants' liaison counsel shall provide c:_ich plaintiff's counsel with a list of the ten
oldest cases appearing on the Consolidated Docket in whicﬁ plaintiff's counsel represents the
plaintiff. On the first day of each successive month, deféndams‘ liaison counsel shall provide
each plaintiffs’ counsel with a list of the ten next oldest cas@es o appearing, untl such time as all
cases in which the Complaint was filed prior to the entry off' this Order have been so listed. No
such cases shall be listed under this Paragraph pripr to one iZye:ar from the date of the filing of the
Cornplaint. |

No later than the last.day of each month in which such lists are provided. plaintiffs'

counsel shall respond for each case appearing on such list by:

1. Serving upon each defendant in the casc.a completed and executed Plaintiff's
Disclosure Form and responses to Defendants’ Revised Discovery Requests, provided.

. that the plaintiff shall not be obli ged to file responses to Defendants' Revised Discovery
Requests if he had already filed responses to the De':fendants‘ Interrogatories and Requests
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for Production of Documents prior to the entry of this Order. Disputes regarding such
prior responses to Defendants' [nterrogarories and Request for Production of Documents -

may be resolved in accordance with the procedures set forth in Paragraph [V (C), above:

2. Transferring the chsc to the inactive asbestos docket, hs provided in Paragraph VI,
below. provided that service of the Plaintiff's Disclosure Form and plaintiff's responses to
Defendants' Revised Discovery Requests shall be required to be served within {80 days

of the refiling of a Complaint in any case so wansferred: or

3. Informing the Court and defendants’ liaison counsel that the case has been dismissed or

otherwise resolved.

In lieu of the above. the following procedures shall apply to all cases which appear on
trial lists for the calendar year 1994. Plaintiff's counsél must serve on each defendant no later
than 150 days before the fir.st day of the trial month (or such greater or lesser time as the Court
rﬁay order) a Plaintiff's Disdlosmc Form and responses to Defendants' Interrogatories and
chuests for Production of Documcnts for cach case appearing on the list. Any disputes
rcgardmg the requirements of this paragraph and the preceding two paragraphs may be
submitted to the Special Mastcr after the parties have conferred in a good faith attempt to resolve |

the dispute or narrow the issues in disagreement.’

V. DISCOVERY DEPOSITIQNS BY PLAINTIFES QOF
YARIOUS CORPORATE, PRIVATE AND PUBLIC ENTITIES
Plaintiffs’ Liaison Counsel may conduct within the Consolidated Docket depositions of
representatives of various corporate, private and public entities pursuant to Rule 30(b)(6) of the

Massachusetts Rules of Civil Procedure for the purpose of discovering whether persons were
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- exposed to asbestos fibers and asbestos-containing products at sites owned. operated or
maintained by those entities. and identifying the names of the manufacturers. sellers. installers or -

other users of such fibers and products. Any disputes regarding the scope and conduct of such

depositions shall be submirted 10 and resolved by the Special Master.
VL. INACTIVE ASBESTOS DOCKET.

The procedures relative to 'voluntary.disnﬁssal of cases. tolling of statutés of limitation.
and refiling of complaints, as set forth in the September 12. 1986 amendment to Pretrial Order
No. 4 and the joint motion and stipulation of the parties incorporated therein. ure hereby
contirmed. Such procedures shall remain fully in effect in the Massachusctts asbestos personal

injury litigation. except that the following revisions shall apply after the entry of this Order:

1. Transfer of Cases From Trial Lists to the Inactive Docket,
Cases appearing on a trial list may be transferred to the inactive docket, but only by leave

of the Court, upon Ircpommendation' of the Special Master.

Z.IC Ilﬁ I. l B! i tt[ﬁ 'C. Sﬂ
Whenever, after the filing of a complaint, plaintiff's counsel seeks to transfer a case to the:
inactive docket, he or she must certify within the Statement Requesting Transfer to the Inactive

Asbestos Docket that the transfer is not being sought solely for the purpose of delaying the trial,
VIL MISCELLANEOUS ISSUES

A.  Amendment of Complaints to Add Wrongful Death Claims
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[n addition to amendments relating to matters stated in Paragraph V(E) of Pretriai Order
No. 4. plaintiffs may. without leave of the Court. amend complaints to add claims of wrongful

death which are alleged to have occurred after the filing of the complaint and as a result of

exposure to asbestos.

B. Depositions of "Terminaliv-TI" or "In Extremis"

" Plaintife

Unless otherwise agreed by all parties or ordered by the Court or the Special Master. no
Jdeposition of a plaintirf who is "terminally ill” or "in exwremis.” as defined in Paragraph IX(G)
of Pretrial Order No. 4. shall be conducted in continuous session for more than two hours. Any
disputes regarding the conduct of depositons of “terminally ill' or “in exwemis” plaintiffs shall

be submitted to and resolved by the Special Master.
C.  Reports on Depositions of Defendants’ Emplovees

At the rcque:St of Plaintiffs’ Liaison Counsel, a defendant shall report the names of every
present or-former. employee who has been deposed or have given trial testimony in an asbestos
personal injury or property damage case, the dates of the deposition or trial testimony, and the

“caption and docket number of the case, the jurisdiction in which the deposition or miat testimony
was taken, and the name and address of the Court Reporter, if known. No defendant shall be

obliged to pi‘ovidc or update such a report more than once every six months.
. D. !E. l D v[o EE I ﬂ{l’i

In lieu of live testimony, the parties may present the testimony of any expert witness at

trial by way of video deposition. The qualifications of any expert whose testimony is pi‘cscnted
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in that fashion shall be presented in the form of a written curriculum vitze. Any such video
deposition must be edited by the video technician to eliminate any unnecessary delays in the
presentation of the testimony and should be limited in time in accordance with the fair and

expeditious inroduction of the evidence.

owtes U 33 | Rullay 7

Hiller B. Zobel.
Associate Justice
Superior Court
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APPENDIX A

COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES. ss.

SUPERIOR CQURT
DEPARTMENT OF THE
TRIAL COURT
)
).
' )
Plainuil ) '
. CTIVIL LL.CTION
; NQ.
. af, !
]
Defendants. )
)

‘Attorney for Plaindff
{Address, etc.]




. IDENTIFICATION OF PLAINTIFF /DEPFNDENTS

E’lainriff Infdrmation

: Name:

| Sociat Security No.:

t Address:

i
| I

Date or Birth:

| Sex:

‘ Mariral Starus:

Spousal Informanion

Name;

\ddress:

| Date of Birth:

Date of Marviage:

| Dependents

Names:

Dates of
Birth:

Relationship:

Death Case Information

Date of Death: _ - . :

Residence at Death:

 Cause of Death:

Autopsy:




. ASBESTOS-RELATED CONDITIONS

Conditiow LocationvDescription tincluding symptoms

|
|
|

|
i
!

Phvsician and Hospitai. if applicable {name. address)

¢ Date ot Oaset of Svmptoms:

. Date of Diagnosis:

. CunaitionsLocationy Deseription (inctuding symproms)

Physician and Hospital. if applicable (name. address)

Date of Onser of Symproms:

Date of Diagnosis:

ConditionvLocation/Description (including symptoms)

Physician and Hospital. if applicable)

Date of Onser of Symptoms:

Date of Diagnosis:




L. SMOKING HISTORY

N -
i “Was the claimant ever a smoker?

| Type of products smoked: Cigarertes Cigars___ Pipe
Please document smoking history over time:
FOBACCO ~ QUANTITY BRAND NAME l FROM | TO
PRODUCT PER DAY (FILTERED/MNON- t {YEAR)Y  (YEAR)
| i | FILTERED) |
| creareTTES | packs | I |
CIGARETTES | packs
CIGAR
PIPE




IV. EMPLOYMENT AND DISABILITY INFORMATION

| 1s plaintff currentiy emploved?

[f yes. state whether fulitime or

parttime and provide emplovers name |
and describe employment.

| Is plaindff retired?

If ves, date and reason for retirement: |

Is piaintiff looking for cmplovment?

Is or was plaintiff disabled?

If yes, state:
(a) - Whether total or partiak:

(b) Nature and extent of disahility:

(c) Cause(s) of disability:

(d) Dateqs) of disability:




V. PLAINTIFF'S PRODUCT IDENTIFICATION/EXPOSURE SHEET

INSTRUCTIONS:  This Section V. (Plaindff's Product {dentification/Exposure Sheet) is to be
completed separately for each jobsite or other exposure site and for each
separate employer or time period of exposure for the same site. as
necessary. .\s indicated below. specific information is to be provided
separatety for each product exposure. Use additionai sheets as n Y
where numerous product exposures are alleged at a single site,

1 Name:

| Civil Action No.:

Emptover 1if applicable):

mi
Jobsite or (ther £xposure ~ite (address): Duties at Exposure Site:

New ¢ onstruciion or Repar tif applicabley:

Product £xposure 1 at above site:

Defendan:

Defendant Status (rranufacturer, instatler)
L__"-__'_.“—‘_. —

Pmii_lictrtpe. - _ N __ Brand Name: !.._ SR

Product {dentification Evidence {Describe or attach documents. name and address of witnesses. ete)

|
Specific Location(s) of Exposure: | Dates of Exposure:

|
'Exposure Evidence {Describe specific facts and circumstances establishing the nature, extent and

duration of exposure to above product, e.g. whether plaintiff personally used th.e.productmd.il‘not.
the evidence establishing the nexus between plaintiff and product exposure including reference to
documents and expected co-worker testimotry.)




Product Exposure 2 at abave site; .

| Defendant; Defendant Status (nznufacturer; instailer)

Fﬁ%ﬁ—“ﬁ%
| Producr Type: Il Brand Name: l

e ———— — e ]
: : — —— ey
'i Producrt {dzndificaton Evidence tDescribe or attach documents. name and address o

{ withesses, etc.)
C
i

= - — —

| Spectsic Locationis) of Exposure: ’ Dates of Exposure:
) .

| _ -

Exposure Evidence 1Describe specific facts and circumstances establishing the natre, extent and -
duration of exposure ta above product, e.g. whether plaintff personally used the product and. if not,

the evidence establishing the nexus between plaindff and product exposure including reference to
documents and expected co-worker testimony.)

|




Product Exposure 3 at abave site:

i Defendant:

\ Defendant Status {manufacturer, instatler)

Product {dentficataon Evidence 1 Describe or attach documents. name and address of witesses, erc.)

| Speettic Locadonts) of Exposure; - l Dates of Exposure:

e . s —

Exposure Evidence { Describe specific facts and circumstances establishing the nature. extent and
duration of exposure to above product. e.g. whether plaindfY personaily used the product and. if not.

the evidence establishing the nexus between plaintfl and product exposure including reference to
doctments and expected co-worker testimonry. )

[

R ——— === =
Product Type: || Brand Name: _
e | brand —

= = — == _— |




Vi. PRODUCTION OF DOCUMENTS

A All medical records in plaindff's or plaintff's aworney’s possession refating to
plaind{l’s asbestos-related condition(s).

8. Duly executed auchorizations to obtain plaintfT's medical records and other
materials including x-ravs and pathology. '

C. A duiy executed authorization Form SSA 7050-F3 {Department of Heatith and
Human Services. Social Security Administration) or. if available. a print-out from
. the Social Security Adminisuration showing detailed earnings informaton for
plaintiff,




This Plaintiff's Disclosure Form is signed under the pains and penaities of perjury this
day of 199,

Plainuff S




COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES. §S. SUPERIOR COURT

DEPARTMENT OF THE
TRIAL COURT

INRE: MASSACHUSETTS STATE COURT

. MASSACHUSETTS
ASBESTOS LITIGATION

ASBESTOS CASES
CONSOLIDATED DOCKET

— e e

PRETRIAL ORDER NO, 6

{Pretrial Preparation)

As a result of conferences with counsel and the Special Master and in order to provide an
efficient and seif-executing process for the determination of future trial lists and for prewial

preparation. the Court hereby enters the following Pretrial Order No. 6.

I. EEFECT OF ORDER

Except as otherwise directed by the Court, this Order will be applicable to all pending .
and future cases in the Massachusetts State Court Asbestos Personal Injury Litigation, provided,
however, that this Order shall not apply to Trial Lists for months prior to J anuary, 1994.

To the extent the provisions of this Order are inconsistent with or contrary to any prior

Orders of this Court, the provisions of this Order shall supersede any such inconsistent or

contrary provisions.




-l

The ume standards set forth in this Order may be extended only by order of the Court or
the Speciai Master. or 'r;y ugrecment.by the parties. providéd that any such agreement shall be
subscribed to in writing by all partes arfected by the agreement and approved by the Court or
speciad .\-1:L-;icr.

Any findings. ruiings or recommendations of the Special Master pursuant 10 this Order

<hall be subject 1o review by the Court. but such findings. rulings or recommendations shall

-stand unless overruted by the Court.

(.  ESTABLISHMENT OF TRIAL MONTHS AND TRIAL
1LISTS

A, Establishment of Trial Months

After consultation with the Special Master and counsel. the Court shall determine the

number of wial months for the upcoming year. designate when those trial months shall occur and

determine the number of cases that shall appear on the trial list for-each such month. On

recommendation of the Special Master. the Court shall also designat& the dates within each trial
month upon which cases will be tried and the order in which the trials shall occur. The trial
schedule shall be subject to change by the Court in order to meet unforescen circumstances. and

cases muy be assigned to trial before additionat trial judges in order 1o effectuate the etficient

administration of justice.

B. ignati ial Li r d for Tri
Unless otherwise directed 'by the Court, the Special Master shall, after consultation with
the Ceurt and counsel. designate the cases that shall appear on the trial list for each trial month,

the order in which those cases shall appear. and the specific cases on the list which shall be
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prepared by the pariies for trial. The Special Master shall make those determinations based on
the chronological order of‘ ;hc case filihgs’. the disease mix involved in the cases on the trial list
and the disease mix for the litigation as a whole. the exigent condition of the plaintiffs' hcallth.
Zrouping or cases by piaimi.ffs‘ counsel. defendant or case type. or such other factors as the
Speciai Master rinds wiil promote the fair and efficient resolution of cases by scuicmém or trial.

The primary ob_iec-tive to be served in the designation of trial lists in the ﬁeur future is to
climin:ué lﬁc.backlog ot asbcsto.;; personal injury cases to the point where cases shall be reached
for trial or-otherwise rully resoived within three vears of thé tiling of the complaint. Toward
-hat enda. vases that have been pcnding for more than three yeurs will be given priority.

.':::l‘dlcs; ar et factors. However! cases involving piaintris wino are terminaily il or in _
- sstremis may also be advanced on the eriad fist. if such advancement is consistent with the
pranciples of equity and r;airness.

The Court expects that as of Junuary | of every vear. no asbestos personal injury case
shall rerhain \i‘ithoﬁt an cnt.cred judgmc_nt except those cases commenced within the preceding
three years. Failure to meet this expectation will result in substantial modification of the current
Pretrial Orders.

In order to meet the Court’s objectives on case dispositions and to provide for the fair and
expeditious resolution of cases in the Consolidated Docket. it is contemplated that trial lists. each
consisting of app;oximatcly fifty cases. shall be designated for four months in each calendar
vear. Itis further conternplated that six cases on cach such list shall be designated for intensive
preparation and tnal. This schedule may be altered if deemed necessary by the Court to meet
the Court’s case disposition objectives. Prior to implementing any such change, the Court shall
consider whether any retated changes should also be made in the pretrial preparation proccdﬁrcs
and time standards set forth in this Order.

The Special Master shall issue the §r0poscd trial list at {east 180 days prior to the first

day of the trial month for which the list applies. The Special Master shall designate the specific

cases on the list which shall be prepared by the parties for trial at least 170 days prior to the first
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day of the trial month. Any case appearing on a trial list that has not been designated for trial
will not be called for uﬁl—duﬁng the tﬁa.l month unless the Court or Special Master first notifies -
the pardes of the change in designation of the case and determines that there is an adequate
period for pretrial preparation between the date of such notice and the date upon which the case
shall be tried.

Ifa moﬁdn to amend a Complaint to add a defendant is filed after a case has been placed
on a trial list. the Cbﬁn shall consider wheéther allowance of the motion would necessitate a
Jelay in the proceedings in order to permit the added defendant 1o prcpa:e for trial. If the Court
"allows the motion. on good cause shown. and it éoncludcs that such a delay in the proceedings
| ;-.\'ill be required. gither the entire casé will be removed from the trial list. or the claim added by

+he amendment will be severed from the case and removed from the triai list,

1. Plaintiffs' counsel may dismiss any case appearing on the trial list at any time up to
170 days before the first day of the trial month. Counsel may transfer such cases to the inactive
asbestos docket only by leave of the Court or the Special Master. Any case so dismissed or

transferred may only be replaced by another case to be added to the trial list pursuant to the

directions of the Court or the Special Master.

2. With respect to each of the cases on the trial list that have been designated by the
Special Master for trial prcparétion, each plaintiff and defendant may conduct discovery on the
issues of product identification and exposure at any time up to 90 days before thc first day‘ of the
ial mpmh, inciuding plaintiff and co-worker depositions and Rule 30 (b) (6) depositions of
identified defendants. Discovery on the issues of product identification and exposure shall be
closed for those cases as of 90 days before the first day of the wial month unless, at the request

of a party, the Court or Special Master permits an extension of the product identification and
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exposure discovery deadline for good cause shown. Any party chuésting such an cxtcnsioﬁ
shall specify the grouncfs ’u_{)on which thc extension is sought and the additional discovery thar
the party proposes to conduct during the extension. Any such extension granted by the Court
or Special Master shall specify the parties affected by the extension. the discovery to be
permitted during the extension. and the deadline for completion of that discovery. If the Court
ot Special Master finds that a plaintiff intentionally delayed supplementation of the Plaintiff
Disdbsﬁrc Form in order to prej udicc the defendants' ability to conduct discovery under this
Paragraph. then in lieu of such an extension. the Court or Special Master may make such order

as Jusuce requires. including, but not fimited to. removal of the case from the trial list. dismissal

and monetary sanctions..

* 3. No later than 90 days before the first day of the trial month, the plaintiff in each of the
cases on the rrial list that have been designated by the Special Master for wial preparation shall

file a motion to dismiss those defendants against whom the plaintiff does not intend to proceed.

4. No later than 90 days before the first day of the trial month, the plaintff in each of the
cases on the trial list that have been designated by the Special Master for tial preparation may
supplement the Plaintff Disclosure Form with respect to produm'idcr_ltiﬁ(:ation, defendant status |
and exposure, '111cr¢aftcr. a plaintff may not proffer any evidence to \support aclaimas to

product identification. defendant status or exposure which has not been included in his Plaintff

Disclosure Form except by leave of the Court, on good cause shown, based upon the following

findings:

a. receipt of new information not previously in the plaintff's ken;

b. prior due diligence by plaintiff in attempting to discover the new information;

and . '

. substantial prejudice to the plaintiff from denial of the amendment;
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or uniess the plaintiff can demonstrate:

d. prior non-disclosure of the information due to fraud. misrepresentation:
misconduct or material failure to comply with discovery requests by an
adverse party. |

5. With respect to each of the cases on the trial list that have been designated by the
Special Master for trial preparation. any defendant may, no later than 75 days before the first day
of the uial month. file with the Court Iand the Special Master and serve upon the plaintiff a
motion for summary judgment. Oppositions to such motions shall be filed and served by the
plaintiffs within 10 days thereafter. The Special Master. if he dccms: necessary, shall hold a
hearing on said motions and shall make recommended rulings to the Court. Motions for
summary judgment based on information discovered less than 75 days before the first day of the

trial month may, in the Court's discretion, be considered and ruled upon before the first day of -
the trial month.

6. With respect to each of the cases on the trial list that have been designated by the
Special Master for trial preparation, the following pretial preparation schedule shall apply:

a. No later than 150 days before the first day of the wial month, plaintff's

" counsel shall provide to defendants' liaison counsel a signed copy of thréc 3)
authorization forms allowing defendants' counsel to obtain written medicat
and other relevant records. Each defendant's counsel shalt provide to |
plaintiff's counsel copies of all documents, records and exhibits that the
defendants have obtained through the use of é_ny authorization forms received
from the plaintiff, as soon as they are received by the defendant. Defendants

are under a continuing obligation to supplement this information. Plaintiff

6




may supplcmcnt hls exhibit list in response to information received from the
dcfcndants pursuant to this provision after the date for identifying exhibits,
Plaintiffs are likewise under a continuing obligation to supplement requests
for production of documents by pfoviding defendants with copies of medical
and other relevant records as they are received. Defendants may supplcmcut
their exhibit lists in-résponée to information so received from the plaintiff

after the date for idenﬁfying exhibits.

b. No later than 150 days before the first day of the trial month. all parties shail
respond or supplefnent any previous respofises. as required. to standard

discovery requests relevant to these cases. including interrogatories and

requests for production of documents.

¢. No later than 105 days before the first day of the trial month, plaindff shall
fuﬁﬁsh defendants' couﬁscl with all paﬁiolo gy samples and reports, and allx-
.ray-é, CT scans and other diagnostic test results in plaintiff's possession. All
such materials shall be returned to the plaintiff no later than 60 days before -
the first day of the triai month. No later than 105 days before the first day of |
the trial month, plaintiff shall file lists of the names and addresses of the
expert witnesses whose testimony plaintiff will offer at trial, together with a
Rule 26(b) disclosure statement. There will be no depositions of expert
witnesses except as -ndccssary and upon issues with regard to which the
witnesses have not previously been deposed or testified in the pending césc or
in any other asbestos case, state or federal, anywhcrc in thc United States, so

long as plaindff provides defendants with a transcript or transcripts of the

witmesses' prior testimony and certifies that the witnesses' testimony at trial

will be consistent with such prior recorded tcsnmony Any such dcposmons

7- i




shall be limited to issues upon which the expert will testify in the pending

case. and they must be conducted no later than 20 days before the first day of
the uial month. '

d. No later than 60 days before the first day of the trial month. defendants shalil
file a list of the names and addresses of the expert witnesses whose testimony
they will offer at trial. together with a Rule 26(b) disclosure statement. There
will be no depositions of expert witnesses except as neccsséxy. and upon issues
with regard to which the witnesses have not previously been deposed or
testified in the pending case or in any other asbestos case. state or federal,
anywhere in the United States. so long as defendants provide plaintiff. and all
other defendants who request same. with a transcript or transcripts of the
witnesses' prior testimony and ccmfy that the wimesses' tcstimﬁny at trial will
be consistent with such prior recorded testimony. Any such depositions shall
be {imited to issues upon which the expert will testify in thc'_pc'nd_ing case, and
they must be conducted no later than 10 days before the first day of the trial

month.

.,

e. Any expert witness' deposition may proceed, without feave of the Court or the
Special Master, by video, provided that the witness' qualifications shall be

-proferred only by written curriculum vitae, marked as an exhibit.

f. No later than 60 days before the first day of the trial month, afl depositions of
wimcsses under Rute 30(b){6) of the Massachusetts Rules of Civil Procedure

on issues other than product identification, defendant status and exposure

shall be completed. No such depositions may be conducted after that date,




unless leave is granted by the Court or the Special Master for good cause

shown.

g. No later than 60 days before the first day of the wial month. plaintiff shalj file
tists of Ithc names and addresses of the lay wimesses whose testimony plaintiff
will offer at trial, accompanied by a short statement of the anticipated
t.cs.timony of each wimcs$ and the dates on which each wimess will bé made
available for deposition: prbvidcd that witnesses previously deposed under the
provisions of Paragraph 1I (C)(2) may not be deposed again under this
Paragraph. Such depositions shall be conducted with all reasonable dispatch
and no later than 30 days before the first day of the trial month. Unless
otherwise ordered by the Court or Special Master, plaintiff need not make a
lay witness available for deposition, so long as plaintiff provides defendants
with a transcript or manscripts of the Mméss' prior testimony and certifies that
the witness' testimony at trial will be consistent with sﬁch prior recorded
tr;stimony. Anf party may seck the assistance of the Special Master if

problems arise relating to depositions of lay wimesses.,

h. No later than 40 days before the first day of the trial month, defendants shail
file lists of the names and addresses of the lay witnesses whose testimony they
will offer at trial, accompanied by a short statement of the anticipated
testimony of each witness and of the dates for which each witess will be

* made available for deposition; provided tlhat witnesses previously dcposcd‘
under the provisions of Paragraph I (C)(2) may not be deposed again under
this Paragraph. Such depositions shail be conducted with all reasonable

dispatch and no later than 10 days before the first day of the trial month.
Unless otherwise ordered by the Court or the Special Master, defendants necd
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not h_lakc a lay witness available for deposition, so long a defendants provige
plaintif;’. and other defendants who rcquc:st same. with a transcript or
transcripts of the witness' prior testimony and cernify that the witness’
testimony at trial will be consistent with such prior recorded testimony. Any

party may seek the assistance of the Special Master if problems arise relating

to the deposition of lay witnesses.

i. No later than 30 days before the first day of the trial month. plaintiff will
provide the defendants with a list of the exhibits plaintiff will offer at tial and

the defendant(s) against which each exhibit will be offered.

J- No later than 30 days before the first day of the trial month, plaintiff will
provide the defendants with lists of the deposition testimony which plaintiff
will offer at trial. Plaintff shall dcsignéte the pages and lines to be read and
the defendant(s) against which each portion of testimony will be offered no

later than 10 days before the first day of the trial month,

k. No later than 20 days before the first day of the trial month, defendants will
'provicle plaintiff with lists of the exhibits they will offer at trial.

1. No later than 20 days before the first day of the trial month defendants will )
provide plaintiff with lists of the deposition testimony which they will offer as
part of their case-in-chief at trial. Defendants shalt dcsigﬁatc the pages and
lines to be read no later than 10 days before the first day of the trial month.
Defendants will desi gnate the deposition testimony they will offer in response

to deposition testimony actually introduced at trial by plaintiff at least twenty-

four (24) hours prior to the introduction of such testimony and the plaintiff _
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. .
.o, "

shall give at least forty eight (48) hours notice of the proposed introduction of

such testimony. -

m. No later than 10 days before the first day of the trial month, the .panics shall
meet to agree upon the pre-marking of exhibits and use of depositions, and
they shall file with the Court a joint list of exhibits and designations of
deposition testimony to be offered into evidence. Those exhibits or

depositions challenged by the opposing party shall'bc set aside for discussion

prior to trial.

n. No later than 5 days before the first day of the trial month. the parties shall
file any motions in limine, as well as any proposed questons to be asked on |
jury voir dire or as special jury questions. Any motion in limine pertaining to
deposition text shall be accompanied by copies of the appropriate transcript

pages. The Court will otdinarily detide such motions without argument.

DATED: // /3/73 | Wﬁf

. | Hiller B. Zabel
Associate Justice
Superior Court
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COMMONWEALTH OF MASSACHUSETTS

EASTERN COUNTIES, SS. SUPERIOR COURT
IN RE: MASSACHUSETTS STATE COURT MASSACHUSETTS
ASBESTOS LITIGATION ASBESTOS

CONSOLIDATED
DOCKET
PRETRIAL ORDER NO. 8

ORDER AUTHORIZING ELECTRONIC
SERVICE OF COURT FILED DOCUMENTS

1. INTRODUCTION

Except as noted below, this Order shall apply to all pending and future cases in the
Massachusetts State Court Asbestos Personal Injury Litigation. To the extent that the provisions
of this Order are inconsistent with any prior Orders of this Court, the provisions of this Order
shall supersede inconsistent provisions of prior orders.

This Order shall apply to all documents (including any exhibits or attachments to said
documents) that parties to the Massachusetts Asbestos Litigation are required by Massachusetts
Rules of Civil Procedure or any applicable Pretrial Order to serve on counsel of record, except
that it shall not apply to service of summonses and complaints, which shall continue to be served
by traditional means pursuant to Mass. R.Civ. P. 4. Use of the Verilaw system is mandatory for
all parties in the Massachusetts Asbestos Litigation. In addition, nothing in this Order shall have
any effect on the process by which documents are filed with the Court. The parties must
continue to file all documents in paper form with the Court according to the applicable Rules and
Pretrial Orders. This Order is not intended to affect the substantive rights of any party with

respect to any document.



IL PROCESS FOR SERVICE OF DOCUMENTS

1. Verilaw Technologies, Inc. (“Verilaw”) shall make available to the Court and to
the parties in this litigation a system for providing electronic service, storage and delivery of
documents (“the system™).

2 A party seeking to effectuate service of a document covered by this Order, shall
send the document to Verilaw by one of following three means of delivery: (1) electronic
transfer via the Internet to Verilaw (the document being either a word-processing file or a
scanned image of the document); (2) fax transmission; or (3) via overnight mail or U.S. mail
addressed to Verilaw. The cost per document (including exhibits) for service via Verilaw shall
be $12.00 if electronic transfer method 1s used, except that each document posted to the Special
Master Review Queue or Court Review Queue (the procedure for which is set forth in Section V
below) shall cost $2.00. Verilaw will charge an additional fee of $.30 per page if the document
1s faxed or mailed to Verilaw for upload.

3. Regardless of transmission method, all document service must be initiated on the
website by a registered user. Verilaw shall then convert all documents into Adobe Portable
Document Format and make them available to parties on an Intermnet website maintained by

Verilaw (“the Website”).

4. Venlaw shall post all documents to the Website according to the following
timetable:
(a) Electronic documents shall be posted to the Website within one (1) hour of receipt

of such document from a registered user;
(b) Faxed documents shall be posted to the Website within six {6} business hours of
receipt from a registered user; and
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(<) Matled paper copy documents shall be posted to the Website within twenty-four
(24) hours of receipt of the overnight mail package.

5. Loss of internet connectivity on the part of a user shall not extend any service or
filing deadlines. For any day or partial day that the Verilaw system is out of service, deadlines
applicable to service of documents pursuant to this order shall be extended by one full day. In
the event that a user loses internet connectivity for more than a day, that user may serve opposing
counsel and liaison counsel by traditional means, and upload the document to Verilaw once
internet connectivity is reestablished. Alternatively, the user may transmit the document to
Verilaw through non-internet means.

6. Vernlaw shall maintain a “Single Case™ docket for service in an individual case,
and an “All Cases Docket” (also known as “Consolidated Docket™) for documents (e.g., Standard
Affirmative Defenses) filed on the Massachusetts Asbestos Litigation Consolidated Docket.
Case-specific documents shall be posted to the “Single Case™ docket, not the “All Cases
Docket.”

7. Documents posted on Verilaw need not contain visual representations of the filing
attorneys’ signatures. Where it is not possible for the attorney to insert an original signature,
attorneys shall (in place of a signature and where the signature would normally appear) place the
following declaration: “Original Signature on File.” Original documents filed with the Court
must contain original signatures.

8. Under this order, counsel shall be exempt from the requirement of serving
signature pages to Disclosure Forms and/or Answers to Interrogatories via the Verilaw system.

However, once the Disclosure Form and/or Answers to Interrogatories are signed, counsel shall



notify all counsel of record that a copy of the signature page is available upon request, and shall
provide a copy to any requesting attorney within five business days of the request.

9. Access to the Verilaw system shall be limited to registered users. Registered
users shall consist of authorized Court personnel and counsel of record or their designees within
their law firms. Verilaw shall provide each registered user with a usemame and password to
access the system. Verilaw personnel shall perform all administrative functions for the system,
except that registered users may use the “Case Management” function to adjust their mappings
(1.e. add or delete registered users who receive electronic notification in any given case).

10.  Any document electronically served pursuant to this Order shall be deemed
served as of the date and time it is transmitted to Verilaw. Any document transmitted to the
system shall certify in the Certificate of Service that a true and correct copy was electronically
served to counsel of record via Verilaw.

11.  Instmctions for use of Verilaw shall be posted on the Verilaw Main Menu, which
is displayed each time a user logs onto Verilaw.

12.  Unless ordered by the Court, no documnents that are filed under seal (“sealed
documents™) shall be served via the system. Rather, service of sealed documents shall be made

via traditional means and pursuant to Court Rules, including Trial Court Uniform Rule VIIL

III.  INITIAL SERVICE OF PROCESS

13. The Court encourages each party to utilize Verilaw to effectuate service of
process and complaints in lieu of the method specified in Mass.R.Civ.P. 4. Parties who agree to
be served with process electronically shall file with the Court and serve upon all counsel a notice
to that effect. If a party does not do so, that party shall continue to receive service of process by

traditional means.



IV. ADDITION OF NEW CASES ORNEW PARTIES TO THE SYSTEM

14(a). For each new case filed on or after this Order, Plaintiffs’ counsel] shall within
forty-eight hours of filing the complaint 1) contact Verilaw to initiate the electronic case docket
or initiate it directly on the system, and 2) contact Verilaw to map to the case docket all
defendants (who have. a registered user) named in the case.

14(b). When a party serves a motion or pleading seeking to add new parties to a case, the
serving party shall within forty-eight hours request that Verilaw map to the case docket all
parties (who have a registered user) sought to be added. If a party sought to be added does not
have a registered user, the moving party shall serve the motion by traditional means. Defense
Liaison Counsel shall maintain and make available to all requesting parties a list identifying a
designated registered user for each active defendant in the Massachusetts Asbestos Litigation.
Defense counsel must designate one user within their law firm who will be responsible for
receiving service on behalf of their defendant. Defense counsel will be responsible to map any
additional users that they wish to receive service by utilizing the Case Management functions on
the Verilaw system.

15. When a new party to the Massachusetts Asbestos Litigation is named or added in
a case, the party seeking to name or add the new party shall serve a copy of this order upon the
new party. New parties shall, within 20 days of receipt of service, contact Defendants’ Liaison
Counsel to request a Verilaw account be established on their behalf and to designate a registered
user to receive service on behalf of the new defendant. All subsequent service to that party shall
be made electronically in accordance with the provisions above.

V. MOTION PRACTICE PROCEDURES

16.  Motion practice shall be modified as follows:

5



A Moving parties may incorporate a motion and supporting memorandum
mto one document;

B. With respect to discovery motions, the Certificate of Compliance with
Superior Court Rule 9C shall be included in the motion itself; and

C. With respect to summary judgment motions, the statement of material
facts and statement of legal elements may be incorporated into the motion, and the
responses thereto may be incorporated into the opposition, if any.

D. All oppositions, Affidavit of Compliance and List of Papers Filed pursuant
to Rule 9A must be threaded with an original motion on Verilaw. To thread a document
with a motion, the user must locate the last document threaded to the motion, and choose
the “Respond” option beside the document. The user will then be prompted to upload the
document, which will then be threaded to the original motion. The burden of properly
threading an opposition shall be on the party opposing the motion. The burden of
properly threading an Affidavit of Compliance or List of Papers Filed shall be on the
moving party.

17. The Rule 9A process begins when the moving party serves its motion
electronically via Verilaw to the appropriate docket. The remainder of the process will depend
on whether or not the motion is opposed:

A. Unopposed Motions

If no opposition is received within the time permitted by Rule 9A or
Massachusetts Asbestos Litigation Pre-Trial Order, the following procedures apply:

1. Unopposed motions do not receive Special Master review.,

2, The moving party shall do the following:
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A. File the original motion and Affidavit of Compliance pursuant to
Rule 9A with the Middlesex Superior Court.
B. Post the Affidavit of Compliance (which shall be threaded to the
original motion) to the Court Review Queue. This will prompt the
Court to issue a ruling.
3. When the Court rules on the motion, the Verilaw system will
automatically thread the ruling with the original motion. Parties to the case will
be advised of the ruling via e-file notification.

B. Opposed Motions

If a motion is opposed within the time period prescribed by Rule 9A or
Massachusetts Asbestos Litigation Pre-trial Order, the following procedures apply:

1. Opposed motions require Special Master review and recommendations.

2. To obtain the Special Master’s recommendation, the moving party shall do

the following:

A Send to the Special Master hard copies of the motion, the
oppositions received, and the List of Papers Filed pursuant to Rule
9A.

B. Post the List of Papers Filed (which shall be threaded to the
original motion) to the Special Master Review Queue. This will
prompt the Special Master to issue a recommendation.

3. When the Special Master issues a recommendation, Verilaw will
automatically thread the recommendation with the original motion. Parties to the

case will be advised of the recommendation via e-file notification.
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4, To secure Court review, the moving party shall do the following:

A. File the original motion, all oppositions, the Special Master’s
Recommendation and the List of Papers Filed pursuant to Rule 9A
with the Middlesex Superior Court.

B. Send a courtesy copy of all these documents to the Judge's
chambers at Suffolk Superior Court.

C. Post the List of Papers Filed (which shall be threaded to the
original motion) to the Court Review Quene. This will prompt the
Court to issue a ruling.

5. ‘When the Court rules on the motion, Verilaw will automatically thread
the ruling to the original motion. Parties to the case will be advised of the ruling
via e-file notification.

18. All orders issued via Verilaw shall constitute the order of the Court.

SO ORDERED THIS 2% day of August, 2004.

Mg Ggln (A
Margot Botsford
Justice of the Superior Court
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