STATE OF RHODE ISLAND
PROVIDENCE, SC.

SUPERIOR COURT
CIVIL ACTION NO.: 96-9999

IN RE ASBESTOS LITIGATION

COURT-COUNSEL PROTOCOL REGARDING ASBESTOS LITIGATION

I.

INTRODUCTION

Except as noted below, this Protocol shall apply to all pending and future cases in the
Rhode Island State Court Asbestos Personal Injury Litigation ' hereinafter ("Asbestos
Litigation"). To the extent that the provisions of this Protocol are inconsistent with any prior
Orders of this Court, the provisions of this Protocol shall supersede inconsistent provisions of
prior orders.
This Protocol shall apply to all documents (including any exhibits or attachments to said
documents) that part ies to the Asbestos Litigation are required by Rhode Island Rules of Civil
Procedure or any applicable Case Management Order to serve on counsel of record, except that it
shall not apply to service of summonses and complaints, which shall continue to be served
pursuant to Rule 5 of the Super.R.Civ.P. In addition, nothing in this Protocol shall have any
effect on the process by which documents are filed with the Court. The parties must continue to
file all documents in paper form with the Court according to the applicable

Individual Rhode Island Asbestos Litigation cases are designated as asbestos cases on the Superior Court
Civil Case Cover Sheet.
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Rules and Case Management Orders. This Protocol is not intended to affect the substantive
rights of any party with respect to any document.
II.

ELECTRONIC SERVICE

Rule 1 of the Super.R.Civ.P.
provides that the rules of civil procedure "shall be
1.
construed to secure the just, speedy and inexpensive determination of every
action."
2.

Rule 16 of the Super.R.Civ.P. provides that the court may in its discretion direct
the attorney for the parties to appear before it to consider ". . . such other
matters as may aid in the disposition of the action. Further, Rule 5(b)(2)(D) of
the Super.R.Civ.P. (amended 2006) provides that service of pleadings and other
papers may be made by delivering a copy by electronic means so long as the
person upon whom service is being made has consented to such service in
writing.

3.

The Court has pending before it at any given time dozens or even hundreds of
active asbestos-related claims that have been assigned to the Honorable Alice B.
Gibney. In these cases, one (1) of three (3) law firms2 usually represents the
plaintiffs and there are often many of the same defendants represented by many
of the same defense counsel. Many of the pleadings, motions and discovery
served in these cases are similar or identical in all the cases. Each case often
involves the service of hundreds of such documents.

4.

Many of the parties in all the asbestos litigation assigned to this justice have
been serving motions and discovery and amended pleadings upon each other by
email and have found this to be a speedy and inexpensive method of service.

5.

Accordingly, except as set forth in Paragraphs 6 and 7 all documents (including
exhibits or attachments to said documents) that parties to the asbestos litigation
are required by the Rhode Island Rules of Civil Procedure and any applicable
Case Management Order to serve on counsel of record, may be served
electronically via Lexis-Nexis File & Serve ("Lexis"), in Portable Document
Format (PDF) only, to all parties. This Protocol does not affect Rule
5(b)(2)(D)(3) (amended 2006) of Super.R.Civ.P. which provides that service by
electronic means under Rule 5(b)(2)(D) is not effective if the party making
service learns that the intended service did not reach the person to be served.
Any document served electronically shall be otherwise identical to its
appearance as filed with the Court, including the signatures of parties and
counsel except as provided in Paragraph 17. Electronic service shall be deemed
complete upon transmission unless the party making service learns that the

Early Ludwick & Sweeney, Motley Rice LLC, and The Deaton Law Firm.
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attempted service did not reach the person to be served. If the document served
electronically requires a response and none is received within the allotted time,
prior to any default, deemed admissions or other adverse consequence to the
failure to respond to discovery or pleading, the serving party shall give notice of
non-response (including a copy of the earlier-served document) by e-mail and
by hard copy (hard copy is defined herein as first class mail, overnight delivery,
hand delivery or facsimile) to the non-responding party, who shall then have ten
(10) days from receipt of the hard copy to respond before being held in default
or being deemed to have admitted any matter or otherwise be subject to adverse
consequences from the failure to respond. Any document transmitted via email
shall certify in the Certificate of Service that a true and correct copy was
electronically served to counsel of record via email list service.
6.

This Protocol does not affect the filing of papers with the Court and shall apply
only to the service of documents. Original documents must still be filed as
provided by Super.R.Civ.P. 5 or any other applicable provision of law.

7.

This Protocol does not affect the manner of service of summons and complaints
and third-party complaints under Super.R.Civ.P. Rules 4 and 14. Further, this
Protocol is not intended to pertain to the service of correspondence on any party
other than correspondence directed to the Court. Any party at his or her option
may utilize electronic service for the service of correspondence on any party. If
a party elects not to use electronic service for the service of cor respondence
other than correspondence directed to the Court, he or she may utilize one or
more of the following methods of service: first class mail, overnight delivery,
express mail, hand delivery, facsimile, certified or registered mail, or email
outside of electronic service contemplated in this Protocol.

8.

Except as provided in Paragraphs 6 and 7, all parties shall receive service solely
by electronic means. Pursuant to Rule 5 (b)(2)(D), a signed Order Authorizing
Electronic Service of Documents will constitute consent by all parties to the
asbestos litigation.
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III.

PROCESS FOR ELECTRONIC SERVICE OF DOCUMENTS

9.

LexisNexis File & Serve ("Lexis") shall make available to the Court (for the
limited. purpose of access to certain documents not for the purposes of filing)
and to the parties in this litigation a system for providing electronic service,
storage and delivery of documents ("the system").

10.

A party seeking to effectuate service of a document covered by this Protocol,
shall send the document to Lexis by one of following three means of delivery:
(a)

electronic transfer via the Internet fo Lexis (the document being either a
scanned executed document or a scanned image of a document);

(b)

fax transmission; or

(c)

via overnight mail or U.S. mail addressed to Lexis.

tl.

The cost per transaction (documents including exhibits) for service via Lexis
shall be $13.00 ("single transaction fee") if electronic transfer method is used.
Lexis will charge an additional fee of $.30 per page if the document is faxed or
mailed to Lexis for upload. Lexis shall collect the above-referenced fees in the
form of an invoice sent to each firm on a monthly basis.

12.

A "transaction" is: (a) the uploading/service of document(s) and any related
exhibits and attachments to the document(s) of any aggregate length in any
single case; or (b) the uploading/service of document(s) and any related exhibits
and attachments to the document(s) of any aggregate length in multiple cases.
A multiple case service option will be available to parties for a single
transaction fee, which will allow a party to add multiple captions to one single
transaction for the uploading/service of document(s) and any related exhibits
and attachments to the document(s).

13.

Regardless of transmission method, all document service must be initiated on
the website by a registered user. Lexis shall then convert all documents into
Adobe Portable Document Format (pdf) and make them available to parties on
an Internet website maintained by Lexis ("the Website").

14.

Lexis shall post all documents to the Website according to the following
timetable:
(a)

Electronic documents shall be posted to the Website within one (1) hour of
receipt of such document from a registered user;

(b)

Faxed documents shall be posted to the Website within six (6) business
hours of receipt from a registered user; and
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(c)

Mailed paper copy documents shall be posted to the Website within
twenty-four (24) hours of receipt of the overnight mail package.

15.

Loss of internet connectivity on the part of a user shall not extend any service or
filing deadlines except as provided in the paragraph. For any day or partial day
that the Lexis system is out of service, deadlines applicable to service of
documents pursuant to this Protocol shall be extended by one full business day.
Where the occurrence of an event causes a loss of a user's internet connectivity
or causes an inability to access the Lexis system, that user may serve opposing
counsel and liaison counsel by email (outside of electronic service contemplated
in this Protocol) or by "hard copy" (see paragraph 5), and upload the document
to the Lexis system once internet connectivity is reestablished. Moreover, in the
event that the Lexis system service is not functioning for more than one day, a
party may serve opposing counsel and liaison counsel by email (outside of
electronic service contemplated in this Protocol) or by "hard copy" (see
paragraph 5) and then through the Lexis service once such service is
functioning.

16.

Lexis shall maintain a "Single Case" docket for service in an individual case,
and an "All Cases Docket" (also known as "In Re: Asbestos Litigation Docket,"
Docket No.: 96-9999) for documents filed on the Rhode Island Asbestos
Litigation Consolidated Docket. Case-specific documents shall be posted to the
"Single Case" docket, not the "All Cases Docket."

17.

Documents posted on Lexis need not contain visual representations of the filing
attorneys' signatures. Where it is not possible for the attorney to insert an
original signature, attorneys shall (in place of a signature and where the
signature would normally appear) place the following declaration: "Original
Signature on File." Original documents filed with the Court must contain
original signatures in conformance with the Rhode Island Rules of Civil
Procedure.

18.

Access to the Lexis system shall be limited to registered users. Registered users
shall consist of Court personnel as authorized by the Justice responsible for such
asbestos litigation and counsel of record or their designees within their law
firms. Lexis shall provide each registered user with a username and password
to access the system. Lexis personnel shall perform all administrative functions
for the system, except that registered users may use the "Case Management"
function to adjust their mappings (i.e. add or delete registered users who receive
electronic notification in any given case).

19.

_ Any document electronically served pursuant to this Protocol shall be deemed
served as of the date and time it is transmitted to Lexis. Any document
transmitted to the system shall certify in the Certificate of Service that a true
and correct copy was electronically served to counsel of record via Lexis. A
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document is deemed to have been served via the Lexis system on a given date
so long as it is served via the Lexis system no later than 11:59 p.m. Eastern
Time on such date. Documents served via the Lexis system after 11:59 p.m.
Eastern Time. on a given date will be deemed served the next business date.
20.

Instructions for use of the Lexis system shall be posted on the Lexis Main
Menu, which is displayed each time a user logs onto Lexis.

21.

Unless ordered by the Court, no documents that are filed under seal ("sealed
documents") shall be served via the system. Rather, service of sealed
documents shall be made pursuant to Rule 3.3 of the Superior Court Rules of
Procedure.

IV. ADDITION OF NEW CASES OR NEW PARTIES TO THE SYSTEM/
RESPONSIBILITIES OF PARTIES
Plaintiffs' counsel responsibilities:
For each new case
22. filed on or after this Protocol, Plaintiffs' counsel shall, within
forty-eight (48) hours of filing the complaint; (a) contact Lexis to initiate the
electronic case docket or initiate it directly on the system, and (b) contact Lexis
to map to the case docket all defendants (who have a registered user) named in
the case.
Defense counsel responsibilities:
23.

Defense counsel must designate one user within their law firm who will be
responsible for receiving service on behalf of their defendant. It shall be
responsibility of each individual defense counsel/fine to map any additional
users whom they wish to receive service for any defendant(s) by utilizing the
Case Management functions on the Lexis system. See also Paragraph 24
regarding the addition of new parties. Once an additional user is mapped to a
defendant, that user will be automatically mapped to every existing or new case
in which that defendant is named.

Joint plaintiffs' counsel/defense counsel responsibilities:
24.

When a party serves a motion or pleading seeking to add new parties to a case,
the serving party shall, within forty-eight (48) hours of serving the motion or
pleading, request that Lexis map to the case docket all parties (who have a
registered user) sought to be added. If a party sought to be added does not have
a registered user, the moving party shall serve the motion pursuant to Rule 5 of
the Super.R.Civ.P.
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25.

When a new party to the asbestos litigation is named or added in a case, the
party seeking to name or add the new party shall serve a copy of this Protocol
upon the new party simultaneously. New parties that are not added to a case by
an existing party, will be provided with a copy of this Protocol by Defendants' .
liaison counsel after counsel for such party has entered an appearance in the
case. All new parties shall, within twenty (20) days of receipt of service of this
Protocol, contact Defendants' liaison counsel to provide the appropriate contact
information and to designate registered users to receive service on behalf of the
new defendant for the service. All subsequent service to that party shall be
made electronically in accordance with the provisions above, except as
otherwise stated in paragraphs 6 and 7.
V.

IMPLEMENTATION OF LEXIS NEXIS

26. the Lexis system shall take place forty-five (45) days within
Implementation of
the Court's execution of this Protocol.
BY ORDER:

ENTER:

DATE:

7

SUBMITTED BY:

Stephen T. Armato#6395
Cetrulo & Capone LLP
321 South Main Street
Providence, RI 02903
Telephone: 401-274- 850
Facsimile: 401-2 4-

an #6952
ey & I Luger, P.C.
e Street
7
Providence, RI 02903
Telephone: 401-272-5300
Facsimile: 401-331-7454
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